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vs. Merchandise Natl. Bank of Chicago 1159 
PLAINTIFE’S EXHIBIT No. 5 


Extract from Deposition of Frederick C. 
Messenger—Pages 568-572 


‘“No. 58840, dated 11/1/48, due 12/3/48, in the 
amount of $57,870.32, Fifty-seven Thousand Eight 
Hundred Seventy Dollars and Thirty-two cents, 5%. 
Accounts receivable, and sundry collateral. 

‘‘No. 58850, dated 11/3/48, due 12/3/48, Thirty 
Days, im the amount of $60,457.24, Sixty-Thousand 
Four Hundred Fifty-seven Dollars and Twenty- 
four Cents, at 5%. Accounts receivable, and sundry 
collateral. 

‘‘No. 58868, dated 11/3/48, due 12/3/48, Thirty 
Days, in the amount of $70,628.40, Seventy-Thou- 
sand Six Hundred Twenty-eight Dollars and Forty 
Cents, at 5%. Accounts receivable, and sundry col- 
lateral. 

‘‘No. 58889, dated 11/4/48, due 12/3/48, Twenty- 
nine Days, in the amount of $42,892.26, Forty-two 
Thousand Eight Hundred Twenty-nine Dollars and 
Twenty-six Cents, at 5%. Accounts receivable, and 
sundry collateral. 

‘*No. 58912, dated 11/5/48, due 12/3/48, Twenty- 
eight Days, in the amount of $108,581.58, One Hun- 
dred Eight Thousand Five Hundred Highty-one 
Dollars and 58/100, at 5%. Secured by an assign- 
ment of accounts receivable dated 11/5/48, together 
with various subsequent assignments, and sundry 
collateral. 

‘‘No. 58913, dated 11/5/48, due 12/3/48, Twenty- 
eight days, in the amount of $200,000.00, Two Hun- 
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Plaintiff’s Exhibit No. 5— (Continued) 
dred ‘Thousand Dollars and no Cents, at 5%. Se- 
cured by an assignment of accounts receivable dated 
11/5/48, together with various subsequent assign- 
ments, and sundry collateral. 

‘“No. 58935, dated 11/6/1948, due 12/3/48, T'wenty- 
seven days, in the amount of $52,124.91, Fifty-Two 
Thousand One Hundred Twenty-Four Dollars and 
91/100, at 5%. Secured by an assignment of accounts 
receivable dated November 5th, 1948, together with 
various subsequent assignments, and sundry col- 
lateral. 

“‘No. 58957, dated Nov. 8, 1948, due 12/3/48, 
Twenty-five days, in the amount of $84,787.69, 
Eighty-Four Thousand Seven Hundred WHighty 
Seven Dollars and 69/100, at 5%. Secured by an 
assignment of accounts receivable dated November 
5, 1948, together with various subsequent assign- 
ments, and sundry collateral. 

‘‘No. 58986, dated 11/9/48, due 12/3/48, Twenty- 
four days, in the amount of $73,314.39, Seventy 
Three Thousand Three Hundred Fourteen Dollars 
and Thirty-Nine Cents, at 5%. Secured by an 
assignment of accounts receivable dated 11/5/48 to- 
gether with various subsequent assignments, and 
sundry collateral. 

‘“No. 59010, dated 11/10/48, due 12/3/48, Twenty- 
three days, in the amount of $79,675.31, Seventy- 
Nine Thousand Six Hnudred Seventy-Five Dollars 
and Thirty-One Cents, at 5%. Secured by an assign- 
ment of accounts receivable dated 11/5/48, together 
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Plaintiff’s Exhibit No. 5—(Continued) 
with various subsequent assignments, and sundry 
collateral. 

‘*“No. 59033, dated 11/10/48, due 12/3/48, Twenty- 
three days, in the amount of $15,636.42, Fifteen 
Thousand Six Hundred Thirty Six Dollars and 
Forty Two Cents, at 5%. Secured by an assignment 
of accounts receivable dated 11/5, together with vari- 
ous subsequent assignments, and sundry collateral. 

‘‘No. 59079, dated Nov. 12, 1948, due 12/3/48, 
Twenty-one days, in the amount of $72,102.87, 
Seventy Two Thousand One Hundred Two Dollars 
and 87/100, at 5%. Secured by an assignment of 
accounts receivable dated November 5, 1948, to- 
gether with various subsequent assignments and 
sundry collateral. 

‘“No. 59080, dated 11/12/48, due 12/3/48, Twenty- 
one days, in the amount of $56,853,89, Fifty-Six 
Thousand Eight Hundred Fifty Three Dollars and 
Eighty Nine Cents, at 5%. Secured by an assign- 
ment of accounts receivable dated 11/5, together 
with various subsequent assignments, and sundry 
collateral. 

‘“‘No. 59098, dated 11/13/48, due 12/3/48, Twenty 
days, in the amount of $88,864.36, Highty-eight 
Thousand Eight Hundred Sixty-Four Dollars and 
Thirty-six Cents, at 5%. Secured by an assignment 
of accounts receivable dated 11/5/48 together with 
various subsequent assignments, and sundry collat- 
eral. 

‘“No. 59099, dated 11/13/48, due 12/3/48, Twenty 
days, in the amount of $72,190.57, Seventy-two 
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Plaintiff’s Exhibit No. 5—(Continued) 
Thousand One Hundred Ninety Dollars and Fifty- 
seven Cents, at 5%. Secured by an assignment of 
accounts receivable dated 11/5/48 together with 
various subsequent assignments, and sundry col- 
lateral. 

‘““No. 59115, dated 11/15/48, due 12/3/48, Eighteen 
days, in the amount of $58,293.55, Fifty Eight 
Thousand Two Hundred Ninety Three Dollars and 
Fifty Five Cents, at 5%. Secured by an assign- 
ment of accounts receivable dated 11/5/48, together 
with various subsequent assignments, and sundry 
collateral. 

‘‘No. 59153, dated 11/16/48, due 12/3/48, Seven- 
teen days, in the amount of $92,835.94, Ninety Two 
Thousand Eight Hundred Thirty Five Dollars and 
Ninety Four Cents, at 5%. Secured by an assign- 
ment of accounts receivable dated 11/5/48, together 
with various subsequent assignments, and sundry 
collateral.’’ 


Due 12/3/48, No. 58840. 
Chicago, IIl., 11/1/48 


$57870.32 


Thirty Two Days After Date, for Value Received, 
the undersigned, jointly and severally, promise(s) 
to pay to the order of the Merchandise National 
Bank of Chicago, at its office in Chicago, Illinois, 
Fifty-Seven Thousand Eight Hundred Seventy Dol- 
lars and Thirty-Two Cents, with interest thereon 
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Plaintiff’s Exhibit No. 5—(Continued) 
at the rate of 5% per cent per annum from date to 
maturity, and seven per cent thereafter until paid. 

To secure the payment of this note, and of any 
and all other indebtedness, obligation or liability 
of the undersigned to the holder hereof due or to 
become due, whether direct or indirect, absolute 
or contingent, joint or several, and whether hereto- 
fore or hereafter contracted or existing and where- 
soever and howsoever acquired by said holder or 
created, arising or evidenced, the undersigned jointly 
and severally hereby deposit(s), transfer(s), 
pledge(s) and deliver(s) to Merchandise National 
Bank of Chicago the following property, to wit: 
Accounts Receivable, and Sundry Collateral to- 
gether with any and all other property of the under- 
signed, or any of them, of every kind and descrip- 
tion now or hereafter and howsoever in the posses- 
sion or control of, or in transit to or from said 
holder hereof. 

The undersigned hereby, jointly and severally, 
agree(s) that upon breach of any of the promises 
herein contained, or upon failure to pay any of 
said other indebtednesses, liabilities or obligations 
when due, or in the event that said collateral shall 
depreciate in value in the opinion of the holder 
hereof so that it becomes inadequate security, or 
if said holder shall feel unsafe or insecure for 
any reason whatsoever, said holder may there- 
upon, or at any time or times thereafter, sell, and 
the said holder is hereby given full and irrevoc- 
able power and authority to sell, assign and deliver 
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Plaintiff’s Exhibit No. 5—(Continued) 
the said property or any part thereof, and any 
substitute therefor and any additions thereto, at any 
Brokers’ Board, or at public or private sale, without 
notice, advertisement, or demand of any kind to 
anyone and without prejudice to any other remedies 
afforded by this instrument, and may apply the net 
proceeds, after deducting all costs and expenses for 
collection, sale and delivery, to the payment of 
this note and/or of any or all of said indebtednesses, 
liabilities or obligations whether then due or not 
due, returning the residue to the undersigned or any 
of them on demand; the undersigned hereby agree- 
ing to remain jointly and severally lable for, and 
to pay forthwith any deficiency remaining unpaid 
after such application. Said holder hereof may pur- 
chase any of said property at any such Brokers’ 
Board or public sale. At any time, whether in case 
of decline in the market value of said property 
or any part thereof, or otherwise, the holder hereof 
may demand the pledge and delivery of additional 
property of quality and amount satisfactory to 
said holder; and the failure on the part of any 
of the undersigned to deliver such additional prop- 
erty on demand, shall cause this note and all other 
indebtednesses, liabilities and obligations of the un- 
dersigned to the holder to become due and pay- 
able on demand. At any time, whether in case of 
the insolvency of the undersigned or otherwise, 
and without notice or demand of any kind, any 
indebtedness owing by the said holder hereof to 
any or all of the undersigned or to any endorser or 
guarantor and/or any property held for them, or 
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Plaintiff’s Exhibit No. 5—(Continued) 
any of them, of whatsoever kind or description, 
may be by said holder appropriated and applied 
hereon, or on any other indebtedness, liability or 
obligation owing the holder, direct or indirect, ab- 
solute or contingent, as well before as after the 
maturity hereof or thereof. The said holder is hereby 
expressly empowered at any time or times hereafter 
and without notice to anyone, to receive, collect, com- 
promise, renew, extend, substitute, exchange, sur- 
render or release to any party hereto, or other- 
wise deal with, or to refrain from exercising any 
of the aforesaid powers or any of a pledgee’s duties 
in respect to, said property or any part thereof, 
and in respect to any substitute therefore and any 
additions, dividends, distributions, coupons, inter- 
est, rights and accruals thereto, without liability 
of any kind on the part of the said holder and 
without in any manner releasing the obligations 
of any of the undersigned to the said holder. The 
undersigned, whether principal, surety, guarantor 
or party hereto in any capacity, jointly and sev- 
erally, hereby agree(s) and assent(s) to any re- 
newal or extension of time of payment or per- 
formance of any of the conditions of this note 
and to the addition of one or more signatures above 
or below my or our signature; agree(s) that it 
shall not be necessary for the holder to resort to 
legal remedies against any of the undersigned be- 
fore proceeding against any other of the under- 
signed; and agree(s) that no release of one or 
more makers whether by operation of law or by 
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Plaintiff’s Exhibit No. 5—(Continued) 
any act of the said Bank or holder of this note 
shall release any other maker; waive(s) notice of 
any election, acceptance, demand, protest, notice 
of protest and notice of default, presentment for 
payment and diligence in collection; and agree(s) 
that if this note is placed in the hands of an at- 
torney for collection in the event of default in any 
of the terms and conditions hereof, to pay, in ad- 
dition to principal and interest, according to the 
tenor of this note, fifteen per cent (15%) of said 
principal and interest as and for attorneys’ fees 
and collection expense. And to further secure the 
payment of this obligation, the undersigned, whether 
principal, surety, guarantor or party hereto in anv 
capacity, hereby authorize, irrevocably, any attor- 
ney of any Court in the United States to appear 
for the undersigned in such Court, in term time 
or vacation, at any time hereafter, and confess a 
judgment against any one or more or all of the 
undersigned, without process, in favor of the holder 
of this Note for such amount as may appear to 
be unpaid thereon, together with costs and rea- 
sonable attornevs’ fees and to waive and release 
all errors which may intervene in any such pro- 
ceedings, and to consent to immediate execution 
upon such judgment, hereby waiving personal serv- 
ice of such execution and hereby ratifying and con- 
firming all that said attorney may do by virtue 
hereof. If there are two or more signers to this 
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Plaintiff’s Exhibit No. 5—(Continued) 
note and power of attorney, the foregoing power 
is Joint and several. 


Address: 1421 So. Aberdeen. 


UNITED PRODUCE 
COMPANY, 


/3/ (Indistinguishable.] 
Secretary Treasurer. 
[Longhand in top snpeesti4 5/2. 
[Longhand in foot margin]: 12/15. 
[Endorsed]: Filed July 14, 1949. Referee. 
[Endorsed]: Filed June 16, 1950. 


*. ASSIGNMENT tig 9 


follster security to assure the payment of a loan or loags about to be made to or renewed for 
a ersigned by the MERCHANDISE NATIONAL BANK OF CHICAGO, (hereinafter designated 
“BARK”) and also of any present or future indebtedness, liability or obligation of the undersigned to 
the BANK, whenever and howsoever and hereby created, the undersigned, FOR VALUE RECEIVED, 
hereby assigns, transfers. sets over and pledges unto the BANK all the right, title and interest of the 
undersigned not only in and to the sums specified on the signed schedule hereto attached, bearing even 
date herewith, marked Exhibit A (and hereby made a part hereof) due and to become due the under- 
signed from the persons, firms and corporations named in said schedule but, as well, in and to any 
returned goods, property, securities, guarantees, indemnities, rights or liens (and the avails and benefits 
therefrom) in connection therewith now held by the undersigned or to which the undersigned is now or 
may hereafter become entitled or may hereafter receive or acquire. A xO 
( 


The undersigned ressly warrants: " 

(1) That the names and the snms in said schedule specified exactly describe existing, unconditional, valid 
and enforcible indebtednesses by solvent debtors, each of which such indebtednesses appears of record 
on the books of account of the undersigned, is dne and payable tn the ondersigned on the due date 
thereof in said schednle specified and arises from property actually sold and delivered by, or ser- 
vices fnlly performed by, the andersigned. 

(2) That there are no extensions or indolgences nor any dispntes as to, and no defenses to, nor set-offa 
nor connter-claims against, the payment of such indebtednesses on their respective doe dates, nor 
any prohibitions against, or restrictinns as to, this assignment thereof and that no snch extension or 
indnigence thereof nor any settlement, adjustment or compromise of any thereof for less than the full 
face amonnt thereof will be given or made without first obtaining the written consent of the BANK. 


(3) That no other assignment of said sums, or any part thereof, has been or will be made and that no 
right, claim or lien exists with respect thereto superior to the rights, title and interest transferred 
to the BANK hereunder. 

(4) That, prior to the delivery herenf, all entries on books of account recording the indebtedness as- 
aigned hereander, were stamped with the notation: “Property of MERCHANDISE NATIONAL 
BANK OF CHICAGO hy assignment.” 


The undersigned further agrees: 

(5) To endorse for enllection by the BANK, forthwith, upon their receipt, all checks, drafts, and other 
instruments received by the ondersigned whether in full or partial payment of any indebtedness, 
fight, interest, or at Be else assigned herennder; to immediately deliver the same, in the form in 
which received, so endorsed, and also all cash so received, to the BANK, all such receipta to be and 
remain the property of, and be held by the andersigned merely as the agent of, the BANK natil so 
delivered; and to refrain from exercising any dominion over the same whatsoever and from com- 
mingling the same with any other fonds or property of the undersigned. 

{6) To pay the BANK the reasonable costs of andits, investigations and collections, including attorney’a 
fees, comrt costs, travel and commanication expenses and all other expenses involved in i 
and collecting the indebtedness assigned hereunder and to permit deductions therefor by the B 
from any sum received by the BANK on any item assigned hereunder. 

(7) That, when doly executed, the mere delivery of this instrument and the schedule aforesaid, shail 
operate to perfect the transfer and pledge to the BANK intended thereby without either the BANK 
or the sodersigned giving notice of this assignment to the debtors whose indchtednesses are 
signed hereunder, notwithstanding any rule of law or im equity, wheresoever the jurisdiction, ir - 
ing that ootice be so given in order to perfect such transfer and pledge. 

() Forthwith, whenever requested hy the BANK so to do: to send to the debtors whose indebted- 
nesses are assigned hereunder, a notice by United States registered mail in anch form as the BANK 
shall reqnire, advising that all of the right, title and interest of the undersigned there bas beea 
assigned to the BANK and that all payments thereafter should be made direct to the BANK: to 
furaish the BANK copies of invoices identical with those actually rendered said debtors and, as 
well, evidence competent to prove full performance or actual delivery to the debtor involved; to give 
the duly accredited representatives of the BANK free access to the premises and all records of the 
undersigned for the purpose of verifying the said indebtednesses and/or ascertaining the fnancal 
condition of the ondersigned and for the purpose of receiving, receipting for and opening afl mail 
addressed to the undersigned, all of which the BANK by its said representatives is hereby expressly 
anthorized so to do; and, further, to deliver to the BANK such matruments of further assurasce as 
it may require to carry out the intent hereof. 

(9) That all rights, powers, privileges and remedies of the BANK shall be cumelative aad 20 
failore o¢ delay to enforce or exercise any of the same shall operate as a waiver or release thereof. 


The undersigned hereby expressly authorizes and empowers the BANK, in its discretion and without 
aotice to or other or further consent by the undersigned: 

(10) To ask, demand, collect, receive, compound, compromise, adjust, grant extersions of time of pay- 
ment of, and give acquittances for, any and all sums assigned hereunder or any part thercof, sow or 
hereafter doe, and to enforce the payment thereof by snit, or otherwise, cither in ita own name or 
the name of the nodersigned. Notice of presentation for payment, of non-payment and dishonor 
and diligence in collection and all formalities legally required to charge it with liability hereunder 
are herehy expressly waived hy the undersigned. 

(11) Even though the then indebtedness, liability or obligation of the andersigned to the BANK be other- 
wise not dne, to charge the andersigned’s acconnt with the BANK with all sums not paid by debtors 
on the dne dates in said achedule apecified and with the full amcant of any assigned indebtedness 
as to which any goods have been returned or any extension or indulgence given hy the undersigned 
or any set-off or coonter-claim asserted or any dispnte or defense arises. 

(12) To credit all moneys received by it hereunder against any and all indebtedness, ability or obfiga- 
tion of the ondersigned to the BANK, direct or indirect, absolute or contingent, or to hold all or 
any part of such moneys as non-interest bearing collateral securing any sach indebtedness, liability, 


or obligation. - 
* The undersigned hereby irrevocably constitutes and appoints the Cashier or any Assistant Cashier 
of the BANK his or its lawful attorney with full power to endorse the name of the undersigned npon 
any notes, checks, or any other evidence of payment of anYthing assigned hereunder and to do and per- 
form, and cause to be done and performed, any act or thing necessary or appropriate to carry out the 
purposes and intent hereof. " 

This instrument, delivered at Chicago, Illinois, shall be deemed executed and to be performed in Mli- 
nois and, even if executed or to be performed elsewhere, shall nevertheless be construed and given effect 
according to those laws of the State of Illinois which are applicable to contracts that are not only executed 
in, but are also delivered and performed in, Illinois and all its terms and provisions shall be binding upon 
the undersigned, his or its legal representatives, successors and assigns and shall inure to the benefit of said 
BANK, its successors and assigns. 

IN WITNESS WHEREOF the undersigned has duly executed this instrument or has caused this 
instrument tg be aly executed by its Pipeer officers, all duly authorized in the premises, thi 


d 
dxy of __EO Se, 


Za 
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PLAINTIFF’S EXHIBIT No. 7 


Agreement 


In receiving and handling items for deposit or 
collection (including items received in payment of 
collections) this Bank acts only as depositor’s col- 
lecting agent and assumes no responsibility beyond 
the exercise of due care. All items are credited or 
eashed subject to final payment in cash or solvent 
eredits. This Bank will not be lable for default 
or negligence of its correspondents, nor for losses 
in transit, and no correspondent shall be liable ex- 
cept for its own negligence. 

It is optional, but not obligatory, to request 
certification in any case. This Bank or its corre- 
spondents may, as depositor’s agent, send items, 
directly or indirectly, to any bank or to any drawee, 
acceptor or payor, and accept draft, check or credit 
as conditional payment in lieu of cash. It may 
charge back any item at any time before final pay- 
ment, whether returned or not, also any item 
drawn on this Bank not good at close of business 
on day deposited. It may decline to honor or pay 
ehecks drawn against conditional credits. 

This Bank shall have a lien on all items handled 
by it and on the proceeds thereof for its charges, 
expenses (including court costs and attorneys’ fees) 
and any advances made by it in conection therewith. 

It may transmit any item for collection to any 
Federal Reserve Bank and such item shall be sub- 
ject to the rules and regulations of such Federal 
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Reserve Bank or of the Federal Reserve Board now 
in force or hereafter promulgated. 

Items payable in the City of Chicago, or in any 
suburb thereof, may be collected directly or in- 
directly through the Chicago Clearing House As- 
sociation (in which event they may be carried over 
for presentation on the following business day) and 
will be subject to its rules and regulations now in 
force or hereafter adopted, or they may be collected 
in any manner hereinbefore provided or contem- 
plated. 

This Bank endeavors to forward items payable 
outside of Chicago on day of receipt, but it is 
understood that they need not be forwarded until 
the following business day. 


[Endorsed]: Filed June 16, 1950. 


PLAINTIFF'S EXHISIT NO. 9 


COMMERCIAL 


Bank of Americu @ 
NATIONAL ZR USTANE ASSOCIATLON 
he 4 ; 4 
re DEPOSITE R ACCOPNT OF 
EKda OC Lee énuae 
WV; we tae. 
ERI ELg 00 
~ @.. Mp f?"Fo pyr aa 
ae ow eer 
| boars _|ceNTs 
caw FEET TT 
CURRENCY __| Reverse 
ae | alesicab. tte 


CHECKS  (enoonseo) hd 
List By BANK NUMBER sepa. 
RATE*Y, BELOW, EACH CHECK 
COM” RIS THIS DEPQSIT. 
ie os g co 8 
U aad 


Ps 7 
«| | 


lo 5 
x 


te 


7? S 
ie) 


4 


@ (22 


Bere 


\31! 


| | be het Xe eRe 


} 
| R-3 1-46 
es 


[Endorsed]: Filed June 19, 1950. 


vs. Merchandise Natl. Bank of Chicago 1171 
PLAINTIFE’S EXHIBIT No. 10 


[13039] 
November 18, 1948 


Bank of America N. T. & S. A, 
300 Montgomery Street, 
San Francisco 20, California. 


Gentlemen: 

This will confirm our conversation of today in 
which you were authorized to return the following 
items without protest: 


$38,682.27 $31,755.56 
31,258.66 38,044.91 
44,070.85 28,385.05 
39,333.51 25,819.49 


all of these items having been included in our cash 
letter of November 12, 1948, totaling $169,152.10 
and our cash letter of November 13, 1948, totaling 
$165,818.75. We understand that these items were 
received by you November 15, 1948, and were sent 
by you to your Bakersfield Branch (#415) in your 
cash letter dated November 15, 1948, totaling $814,- 
163.86. 

We also confirm instructions to return without 
protest items in amount of $27,842.65 and $28,325.50 
which were received by you in our eash letter of 
November 15, 1948, totaling $114,310.38, which 
items, we understand, were sent by you to your 
Bakersfield Branch (#415) in your cash letter 
dated November 17, 1948. 
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You are also authorized to return without protest 
or presentation the following three items: 


$29 652.91 
35,807.43 
25,316.35 


received by you on November 18, 1948, in our cash 
letter of November 16, 1948, totaling $151,093.86. 

A collection letter of the East Bakersfield Branch 
(#£419) of the Bank of America N. T. & 8. A., No. 
C-419-4768, containing the following checks of the 
United Produce Company endorsed: ‘‘Frank C. 
Lofendo’’: 


$18, 426.00 $17,976.00 
20,031.00 15,665.00 
22 692.50 18,426.00 


totaling $113,216.50 was received by us on November 
15, 1948, and, in error, an advice of credit for the 
items was mailed on November 16, 1948. The items 
numerated above totaling $113,216.50 are not being 
accepted by us and will be returned to the East 
Bakersfield Branch (#419) of the Bank of America 
N. T. & S. A., and this letter will serve as your 
authority to return our credit advice, which was 
sent to you in error and which has not yet been re- 
ceived by your East Bakersfield Branch, without 
action. 
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Thanking you for your cooperation in this matter, 
we are 
Very truly yours, 
MERCHANDISE NATIONAL 
BANK, CHICAGO, ILLINOIS, 


By /s/ R. LeROY, 
Vice President. 


[Endorsed]: Filed June 19, 1950. 


PL. PIFF'S EXH..1T NO. 11 
“ank of Ameri See 


MATIONAL BAALUE Ine cicst 


Banks and Bankers Department 
From__San Francisco Headquarters 


BRANCH OF OEPARTMENT ANG MEADQUAGTERS 
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Mr, ie Ee Estribou, Manager 
East Bakersfield Branch (119) 
Bakersfield, California 


Dear Mr. Estribou: 


This is to confirm our various telephone conversations 4 
of today. I am enclosing a signed copy of aletter given to us { 
today by Mr. A. Re LeRoy, Vice President of the MerchandiseNational a 
Bank, Chicago, Illinois, ‘The original we are maintaining for s Al 
our files, I believe youk will find the letter to be self-explana- yY ~ 


Lory e f -: v 


During your telephone conversation this afternoon with Me 
Kenneth M. Johnson, Assistant Counsel of our Legal Department, ( 
you were informed of our bank's position in this case, namely;— oh 


we must recognize their instructions. a 
e ON a 


Mr, LeRoy will have called on you tomorrow before you 
receive this letter. Fran what he told me today, it does not 
look too encouraging for them and any assistance you are able to 
give him will certainly be appreciated. 


Every indication points to your office coming out 0.Ke, 
and from what you said, my hat's off to you. For your information, 
I just finished talking to our Fresno Office and everyting appears 
to be in the clear there also. 


Regards. - aS 


aw 


Assistant Vice President 


CASE NODS Tal sec OUD M, Ped 
Enclosure IN THE MATTER OF (utanhamdeae y: eh R: K¥3 
oure fay) _.WITNESS Cet SS 


pa ade 


‘[Basorseq] : Fi led June 19, 1950. 


~ 


ee 


PLASWVo.r'S Bey 575 iw. 12 


it a Net CREDIT MEMORANDUM 
Kast Bakersfield 
Oct. 22, 19h8 
; ra 


SUBJECT: UNITED PRODUCE CO. AND FRANK C. LOFENDO oo 


It has been brweght to ny attention of unusual operations between the two 

subject parties. Frank Lofendo, who has an account at this Branch, has 
) been making denosits consisting of checks drawn by United Produce Company 
on Merchandise National Bank, Chicago, Illinois. The amounts have been 
averaging medium five figures and seem to be gradually increasing. Upon 
checking the cancelled checks of Mr. Lofendo, we find that the majority 
‘ of checks. in medium five figures, are made payable to the United Produce 
Company. 


A few days ago, I wired Merchandise National Bank asking for the finan- 
cial responsibility and the top limit for acceptance of checks on the 
United Produce Company. Their response was that they loaned them legal 
limit -on secured basis. Net worth of the Company was over $80,000.00 and 
that they could not set a limit on acceptance of checks and suggested that 
we contact our Fresno Main Office, who have complete information on the 
Company. 


Mr. Nelson of Fresno Main Office has been contacted and the information 
that he gave us was no more than what was contained in our wire response. 


This has been taken uo with Mr. Estribou, Manager, and he has given ins- 
tructions that we do not accept these checks for immediate credit until 
such time as Mr. Lofendo can be contacted and his method of operation dis- 
cussed. q 


At the present time Mr. Lofendo is in Be toe and is expected to return 


in about two weeks. 7 
- es 


I.N. Tarr, 
Assistant Cashier-Chief Clerk 
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us. Merchandise Natl. Bank of Chicago 1175 
PLAINTIFF’S EXHIBIT No. 14 


STIPULATION 


From time to time after September 6, 1948, 
checks drawn by United Produce Co. to the order 
of F. C. Lofendo came in the mail to the East 
Bakersfield Branch of defendant in envelopes bear- 
ing the imprinted return address of the Bakersfield 
Inn, Bakersfield, California. (No stipulation is 
made as to what transpired prior to September 6, 
1948.) Accompanying the checks in the enclosing 
envelope were slips or tags usually called deposit 
tags, in the form marked as Exhibit 19 on the 
Estribou deposition, which is hereby placed in evi- 
dence as Plaintiff’s Exhibit 9. These tags had the 
name of Frank C. Lofendo on them, together with 
a list of the accompanying checks with a notation 
by whom they were drawn, most of them by United 
Produce Co. 

On some occasions when these checks arrived at 
defendant’s Branch immediate credit was entered 
in the amount of the checks in the Lofendo account. 
On other occasions no credit was entered in the 
Lofendo account but the checks upon receipt by 
defendant Bank were rubber stamped with a nota- 
tion reading ‘‘East Bakersfield Branch, Bank of 
America, N. T. & 8S. A. Col... [Qwith a number in- 
serted in the blank) ] Bakersfield, Cal.’’ The ‘‘Col.”’ 
stood for ‘‘Collection’’ and in the blank was in- 
serted the same number as was placed on the col- 
lection letter by which the checks were then 
forwarded for collection. With respect to such 
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Plaintiff’s Exhibit No. 14—(Continued) 
checks they were then sent forward to Chicago to 
plaintiff Bank on which they were drawn, under 
cover of a collection letter. 

On November 13, 1948, six such checks, aggre- 
gating $113,216.50, arrived at defendant’s said 
Branch. These are the checks already marked in 
evidence as Defendant’s Exhibit E. There was then 
placed upon the checks at defendant’s Branch the 
collection stamp referred to above. No credit for 
these checks or any part was entered in the account 
of Lofendo on that day, ov thereafter except as 
hereafter stated. On that day, November 13, 1948, 
defendant’s Branch sent the six checks by a eol- 
lection letter to plaintiff Bank in Chicago. Def. 
Exhibit G already placed in evidence is the original 
of that collection letter. 

On November 15, 1948, an employee of plaintiff 
Bank mailed to defendant an ‘‘Advice of Credit,’’ 
of which defendant’s Exhibit A, already in evi- 
dence, is the original. 

On November 17, 1948, in the afternoon, a tele- 
phone conversation occurred between Mr. Messen- 
ger, plaintiff’s Comptroller, and Mr. Estribou, 
manager of defendant’s Kast Bakersfield Branch. 

On November 18, 1948, Mr. LeRoy, Vice-Presi- 
dent of plaintiff Bank, was in the office of defendant 
at its headquarters in San Francisco and there 
wrote a letter to defendant Bank, dictating it to 
a stenographer in defendant’s employ, and de- 
livered it to defendant through defendant’s Mr. 
Roland T. Duncan. Mr. Duncan at that time was 
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Plaintiff’s Exhibit No. 14—(Continued) 
an assistant vice president of defendant in the Bank 
and Banker’s Division of the Administration De- 
partment at its headquarters office in San Fran- 
C1sco. 

The letter, marked on the deposition of Mr. Es- 
tribou as Exhibit 30, is the letter just referred to 
and is hereby placed in evidence as plaintiff’s Hix- 
hibit 10. 

On the same day, November 18, after receipt of 
that letter, Mr. Duncan wrote a letter to Mr. Es- 
tribou, signed and mailed it, and enclosed with it 
a copy of the letter just referred to, plaintiff’s Ex- 
hibit 10. Exhibit 29 as marked on the deposition 
of Mi. Estribou is that letter, and is hereby placed 
in evidence as plaintiff’s Exhibit 11. That letter 
was received by Mr. Estribou at the East Bakers- 
field Branch at about 2:00 o’clock p.m. on Novem- 
ber 19. 

The Advice of Credit referred to above arrived 
through the mail at the San Francisco Head Office 
of defendant at about 9:00 o’clock in the morning 
of November 18, in the auditing department but 
upon its arrival there, that department had no 
function to perform in relation to it other than to 
treat it as a misrouted item and forward it to the 
East Bakersfield Branch where the collection had 
originated. This was done as a matter of routine 
by the clerical staff. The advice of Credit was 
placed in the mail and arrived at the East Bakers- 
field Branch on November 19 at about 8:15 a.m. 

On November 15, 1948, there arrived at defend- 
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Plaintiff’s Exhibit No. 14——(Continued) 
ant’s Kast Bakersfield Branch in the same manner 
as already stated above a group of checks payable 
to the order of ‘‘Frank C. Lofendo’’ totalling $97- 
207. Defendant’s Branch entered immediate eredit 
for this amount in the Lofendo account on that 
day and sent the checks forward by cash letter to 
its correspondent in Chicago, Continental Illinois 
National Bank and Trust Company. At the begin- 
ning of that day and before the entry of this credit 
the Lofendo account had in it a credit balance of 
$13,061.17. On November 16th, before any other 
items were entered to the credit of the Lofendo 
account, defendant’s Branch honored three checks 
which arrived that morning over the signature of 
Frank C. Lofendo (payable to United Produce 
Co.) in the amount of $37,645, $34,678 and $37,245, 
and charged them to the account as of November 
15th. 

On November 18, 1948, at 4:45 p.m. the East 
Bakersfield Branch of defendant received a tele- 
eram from Continental Illinois National Bank ad- 
vising it that the checks for $97,207 had been re- 
jected for lack of funds. Mr. Estribou thereupon 
investigated his records. Up to that time he had 
supposed that the credit for the $97,207 which had 
been entered in the Lofendo account on November 
15th had been entered after the items had gone for- 
ward for collection under cover of a collection 
letter and after collection had been effected. Upon 
receiving this wire he investigated and found that 
an officer or employee of the Branch had entered 
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Plaintiff’s Exhibit No. 14—(Continued) 
immediate credit on the items on November 15th 
without waiting for collection. 

On November 19th, Mr. Estribou caused to be en- 
tered in the Lofendo account a credit in the amount 
of $113,216.50. No entry of that credit or any 
part thereof had theretofore occurred. Conecur- 
rently Mr. Estribou caused to be entered in the 
Lofendo account a debit in the amount of $97,207 
to cover the checks whose rejection had been advised 
by Continental Illinois National Bank. 

At the time the wire from Continental [linois 
National Bank was received there were insufficient 
funds in the Lofendo account to cover a charge 
back of these rejected checks for $97,207, the bal- 
ance in the account being at that time only $14,- 
925226. 

On November 19, 1948, the plaintiff by its Comp- 
troller wrote and mailed to defendant at its East 
Bakersfield Branch a letter which the latter re- 
ceived on November 22nd, which is already in evi- 
dence as Defendant’s Exhibit D, and enclosed with 
this letter the six checks totalling $113,216.50. Each 
of these checks had endorsed upon it the notation 
‘‘Cancelled in error,’’ the notation being signed ‘‘F. 
C. Messenger, Comptroller.”’ 

On October 22, 1948, Mr. I. N. Tarr Assistant 
Cashier and Chief Clerk of defendant’s East 
Bakersfield Branch, prepared and signed a written 
memorandum which was then initialled by Mr. Ks- 
tribou, the branch manager, by Mr. Joseph V. Cos- 
erove, Assistant Manager, and by other officers of 
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Plaintiff’s Exhibit No. 14—(Continued) 

the Branch. The paper marked Plaintiff’s Exhibit 
3 on the Estribou deposition is a true copy and 
is hereby placed in evidence as plaintiff’s Ex- 
hibits 

On or about November 15 Mr. J. N. Tarr pre- 
pared and signed another memorandum which was 
also then initialled by Mr. Estribou and other offi- 
cers of the East Bakersfield Branch. The docu- 
ment marked Plaintiff’s Exhibit 7 on the Estribou 
deposition is a true copy of this memorandum, and 
it is hereby placed in evidence as plaintiff’s Ex- 
hibit 13. 


Further Stipulation 


The records of defendant bank show that from 
the opening of the ‘‘Lofendo”’ account the deposits 
to it with few exceptions were checks of United 
Produce Company. 

On November 238, 1948, plaintiff orally made de- 
mand on defendant in San Francisco that it pay 
to plaintiff the entire amount in the plaintiff’s 
account with defendant without deduction of the 
sum of $113,216.50. On December 4, 1948, plain- 
tiff by its attorneys delivered to defendant a letter 
of which Exhibit A attached to defendant’s an- 
swer in this case is a true copy. This was accom- 
panied by another letter of which Exhibit B 
attached to defendant’s answer is a true copy. 
Accompanying these letters were the 6 checks, De- 
fendant’s Exhibit FE, and defendant received them. 

On December 10, 1948, plaintiff delivered to de- 
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Plaintiff’s Exhibit No. 14—(Continued) 
fendant a letter of which Exhibit C attached to 
defendant’s answer is a true copy. 

Among the rules and regulations of defendant 
bank are certain ones known as Standard Practice 
Manual 214, 220, 510.5 and 512, which are hereby 
placed in evidence as Plaintiff’s Exhibits 16, 19, 
20 and 21. 

At the close of business at the defendant’s East 
Bakersfield Branch on November 10, 1948, the Lo- 
fendo account had a clear credit balance of $13,- 
061.17 all in collected funds. 

The only transactions thereafter occurring at the 
East Bakersfield Branch with respect to that ac- 
count to and including November 17, 1948, are as 
follows: 

November 11, 1948, was a holiday. On the next 
business day November 12th, checks totalling over 
$57,000 drawn on the account arrived and were 
rejected for lack of funds and nothing was paid 
out upon them. 

On the next day, Saturday, November 13th, the 
6 checks, Defendant’s Exhibit E, arrived in the 
mail and were sent out for collection, no credit 
being entered, all as stated above. 

On November 15th, checks drawn on the Lofendo 
account totalling $75,586.86 were received at the 
branch in the in-clearings. ‘These checks were 
neither rejected nor paid and were not charged 
against the account but were physically kept at 
the branch until November 17, 1948, when they 
were put in the counter-work. 
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Plaintiff’s Exhibit No. 14—(Continued) 

November 14, 1948, was a Sunday. On the next 
business day, November 15, 1948, two groups of 
checks payable to ‘‘Frank C. Lofendo’’ arrived at 
the branch, one for $97,207 and one for $52,379. 
As stated above, immediate credit was entered to 
the Lofendo account for the $97,207 but not for 
the $52,379, and the latter group of checks was 
sent out for collection under a collection letter. 

On November 16th, there arrived at the branch 
in the in-clearings three checks drawn on the ac- 
count totalling $109,569.15 as stated above. These 
checks were immediately paid and charged against 
the account as of November 15th. Immediately 
prior to the charge there stood to the credit of the 
account the $13,061.17 of collected funds and the 
said eredit of $97,207 of uncollected funds. The 
branch thus paid $96,507.98 against uncollected 
funds. 

On the same day, November 16, 1948, the de- 
fendant’s branch received from plaintiff an advice 
of eredit on a collection for $89,813.10 which had 
been sent out by the branch on November 10th. 
This sum was credited to the account on November 
17th, thus reducing the amount paid out against 
uncollected funds to $6,694.88. 

On November 18, 1948, defendant’s branch 
charged against the Lofendo account, as of Novem- 
ber 17th, the checks for $75,586.86 which had been 
at the branch since November 15th, thereby in- 
creasing the amount paid against uncollected funds 
to $82,281.74. 
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Plaintiff’s Exhibit No. 14—(Continued) 

When the checks of $75,586.86 received on No- 
vember 15th there were insufficient funds in the 
account to pay them and they were listed on the 
rejected check register, but by reason of oversight 
of employees of defendant they were not then re- 
jected or returned to the banks from which they 
had been received, one of which was the plaintiff. 

On November 16, 1948, the posting of the credit 
of November 15 of the checks for $97,207 referred 
to in Plaintiff’s Exhibit 14 ereated an apparent 
balance in the aceount against which the three 
eheeks for $75,586.86, which had been held over 
from November 15th could have been charged, but 
for some reason which the defendant is unable to 
explain, they were not. Instead the account was 
charged with the checks for $109,569.15 received 
on November 16th as set forth in Plaintiff’s Ex- 
hibit: 14. 

After the making of this charge of $109,569.15 
there were insufficient funds in the account against 
which to charge the checks for $75,586.86 (which 
were still on hand), until the advice of eredit for 
$89,831.10 was later received from the plaintiff on 
November 16 and the amount thereof was credited 
to the account on November 17th and posted on the 
18th. Coneurrently the checks for $75,586.86 were 
eharged against the new funds. 


[Endorsed]: Filed June 19, 1950. 
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PLAINTIFE’S EXHIBIT No. 16 


Section: Deposits 
Sub-Section: Activity of Deposit Accounts 
Division: Undesirable Deposit Accounts 

No. 214 


Date: June 4, 1932. 


Subject: Undesirable Deposit Accounts 


1. Branch managers are expected to watch their 
deposit accounts and to make arrangements with 
depositors for bringing to a profitable basis any 
which are carried at a loss to the bank or with 
inadequate profit. This is fully covered in SPM 
206.07 and 206.21. Attention must also be given 
to accounts which are undesirable for other rea- 
sons. Depositors must not be permitted to habitu- 
ally overdraw their accounts or to use them for 
‘‘kiting’’ and like transactions. Every effort should 
be made to hold desirable business and to eliminate 
unsound conditions. Branch manager should ar- 
range for closing of depositor’s account, however, 
when depositor persists in issuing checks which 
must be rejected to avoid overdrafts, in ‘‘kiting,’’ 
drawing against uncollected funds, or in other prac- 
tices which are dangerous to the bank. 


2. Undue activity in Savings Deposit accounts 
must be avoided to extent practicable. Branch man- 
ager should endeavor to obtain commercial deposit 
accounts on a sound basis from savings depositors 
who make too active use of their savings accounts. 


[Hindorsed]: Filed June 20, 1950. 
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PLAINTIFE’S EXHIBIT No. 18 


Further Stipulation 


In the banking business throughout the United 
States checks are transmitted by banks to other 
banks for collection either by means of ‘‘eash let- 
ters’’ or ‘‘collection letters.’’ 

In the case of cash letters, the forwarding bank, 
when it receives the check from its depositor, gives 
eredit to him at once. The eash letter does not 
describe individual items, though it may list their 
amounts, and it usually covers checks drawn by 
various persons on various banks. A bank to which 
a cash letter comes gives credit to the forwarding 
bank for the entire amount of the letter immedi- 
ately upon receipt of the letter. If any item there- 
after is uncollected or unpaid, a charge back may 
be made of the amount thereof within a given time, 
the time being prescribed by contract, statute, or 
rule of a clearing house. In case of a cash letter, 
the collecting or intermediate bank does not give 
advice to the forwarding bank of collection but only 
of rejection. A cash letter contains no instruction 
on how to remit the funds when collected, and the 
forwarding bank assumes collection unless advised 
of rejection. 

In the case of a collection letter covering checks, 
the forwarding bank does not, upon receipt of such 
check by it, give credit to the depositor or to the 
bank from which the item comes. The collection 
letter describes items individually and covers only 
checks of one drawer. The collection letter contains 
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instructions on (a) how to remit the funds, when 
collected, to the forwarding bank, and (b) on how 
to advise the forwarder of collection. If a letter 
contains instructions that advice be given of col- 
lection or non-collection it is a collection letter. Ad- 
vice, in the case of a collection letter, is given as 
to each item individually. Items covered by col- 
lection letters do not go through clearing houses. 
Items covered by cash letters may. In the case of 
a collection letter the forwarding bank does not 
assume collection until advised thereof. 

Hither a cash letter or a collection letter may go 
to the bank on which the check is drawn. 


[Endorsed]: Filed June 20, 1950. 


PLAINTIFE’S EXHIBIT No. 19 


Section: Deposits 
Sub-Section: Receipt of Deposits 
Division: 
No. 220 (Page 1) 
Date: May 28, 1947. 


Subject: Receipt of Deposits 


1. Checks and drafts on domestic banks and 
other authorized items (*), properly drawn and 
which otherwise fulfill sound banking require- 
ments# may be received on deposit for credit of 
established accounts**, without qualification, to ex- 
tent warranted by depositor’s known reliability and 
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responsibility or, providing item is known to be 
genuine, to extent warranted by responsibility of 
drawer. Credit to an account where such responsi- 
bility is not established should be protected by 
placing of a ‘‘hold”’ on the account. 

Memo: Standard procedure for placing a 
hold is for teller to write in pass book ““UCF’’ 
(interpreted to customer, if inquiry made, as 
meaning ‘‘Uncollected Funds,’’ —our warning 
to ‘Use Caution First’’) and to stamp ‘‘ Hold 
ears ekaae days’’ (S&S Code 9796) on deposit 
ticket. ‘‘Teller’s Deferred Time Schedule’’ 
(Tel-51) is provided to record number of days 
to hold for all points. 

‘**Hold’’ information must be posted from de- 
posit ticket to lower section of ‘‘Stop Payment 
Folder’ (B-116) or if ‘‘front feed’’ bookkeep- 
ing machines are used, to ‘‘Temporary Hold Or- 
der’’ (B-117). B-116 must be kept over ledger 
and statement, or B-117 pasted to statement, 
until the hold expires. 


2. Tellers must be on guard to protect the bank 
from avoidable losses thru fraud, negligence, or 
error, and especially thru the deposit of fictitious 
and worthless checks and kiting. 

3. Depositor should be asked whether immediate 
withdrawal is contemplated when a deposit con- 
tains: 

—out-of-town item(s) larger than depositor’s 
normal balance, 
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—out-of-town item(s) for recently opened ac- 
count, 

—depositor’s own check against an account in 
another bank. 


If Immediate Withdrawal is contemplated, pro- 
posed deposit should be referred to an officer for 
approval. If immediate withdrawal is Not con- 
templated and deposit is accepted, ‘‘Hold’’ should 
nevertheless be placed on the account. 


[Endorsed]: Filed June 21, 1950. 


PLAINTIFF’S EXHIBIT No. 20 


Section: Collections 
Sub-Section: Outgoing Collection 
Division: 
No. 510.5 (Page 1) 
Date: November 16, 1945. 


Subject: Payments for and Return of Outgoing 
Collections 


1. Payments for outgoing collections must be 
final and in good funds. Drafts on out-of-town 
points and on other banks or branches must be 
collected before payment can be considered final. 
In cases where collection is sent by us to an Inter- 
mediary Collecting Bank, which bank under our 
instructions sends proceeds to another bank for 
our credit, the account of such depositary bank 
must not be debited upon advice of remittance by 
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the intermediary bank. Debit may be made Only 
Against advice received directly from the Deposi- 
tory Bank. 

Memo 1: In cases where credit advice from 
the depository bank is not received promptly 
when due, ‘‘Collection Proceeds Tracer’’ (C- 
156) must be sent promptly to such bank 
Duplicate of this tracer should be sent to Audit- 
ing and Inspection Department, Head Office, 
if depository bank is one of our ‘‘Due from”’ 
accounts, otherwise to branch where depository 
bank’s ‘‘Due to’’ account is carried. Triplicate 
should be retained in branch files. 

Memo 2: Credit advice from the branch of 
a correspondent bank is sufficient; confirming 
advice from such branch’s Head Office is not 
required. Likewise credit advice addressed to 
our branch which originated the collection is 
sufficient; confirming advice from our branch 
or office at which the account 1s carried is not 
required. 

Memo 8: In cases where a collecting bank 
has sent telegraphic advice of payment of a 
non-cash collection but final payment has not 
been received, or where advice has been re- 
eeived from intermediary collecting bank but 
not from depositary bank, advances may be 
made to owner, but Only When warranted by 
the standing of the collecting bank and of the 
owner. 

Any such advances should be charged to ‘‘Sus- 
pense: Resources,’’ and date and amount re- 
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corded on Collection Register, together with 
revised instructions as to disposition of pro- 
ceeds. 

Interest should be charged at prevailing loan 
rate, counting outstanding time from date of 
advance in same manner as for ‘‘ Documentary 
Drafts’? and ‘‘Unsecured Drafts,’’ as detailed 
in SPM 511 paragraph 4, Memo 1. Interest so 
collected should be eredited to ‘Interest 
Earned: Loans and Investments.’’ 


2. Immediately upon receipt of advice from a 
correspondent bank, ‘‘Due to” or ‘‘Due from,”’’ 
showing credit for an outgoing collection, the ac- 
count of such bank must be debited, using for this 
purpose ‘‘Collection Debit Ticket’? (Ac-133). Debit 
must be made in every case for the exact amount 
for which credit is advised by the correspondent 
bank. T'wo or more collections must not be com- 
bined to make one debit when advice shows credit 
in separate amounts. Likewise, if advice shows 
eredit for more than one amount, the debit should 
be made for the total, even tho in payment for 
different items. In such latter case, the collection 
numbers and amounts of the separate collections 
should be recorded on back of the debit ticket. Date 
eredited by correspondent bank must be shown on 
debit ticket in all cases. 

Memo 1: Exchange and collection charges 
deducted by collecting bank, or charged to us 
by such bank, must be included as a deduction 
from total collection amount in the case of non- 
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cash collections; or reimbursement must be ob- 
tained from bank’s customer in the ease of 
outgoing cash Collections; Except that the ob- 
taining of reimbursement may be waived for 
items handled by us for correspondent banks 
when specifically so authorized by Arrange- 
ments Book. 

Memo 2: Unauthorized deductions by collect- 
ing bank must be guarded against, covering 
items drawn ‘‘with exchange,’”’ ‘‘with collec- 
tion charges,’’ ‘‘payable in New York Ex- 
change,’’ or with similar qualifications. 

Memo 38: Controller’s Department, Head Of- 
fice, should be notified, with full particulars, 
whenever exchange or collection charges made 
by collecting banks do not agree with schedules 
shown in Arrangements Book. 


[Endorsed]: Filed June 21, 1950. 


PLAINTIFEF’S EXHIBIT No. 21 


Section: Collections 
Sub-Section: Outgoing Collections 
Division: Outgoing Non-Cash Collections 


No. 512 (Page 2) 
Date: November 16, 1945. 
Subject: Outgoing Non-Cash Collections 
(continued ) 


2. Returns must be final and in good funds 
(SPM 510.5). Where advice of payment is re- 
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ceived, if from a correspondent bank, debit ticket 
must be made to the account of such bank, on ‘‘Col- 
lection Debit Ticket’’ (Ac-1383; SPM 510.5). Full 
details of any deductions by collecting bank, and 
of our charges, must be made on ‘‘Branch Per- 
manent Record’’ copy of Out-Collection Register, 
and advice copy completed, showing deductions and 
net amount and date credited. ‘‘Paid’’ stamp (S&S 
Code 9712) must be imprinted on both copies. Ad- 
vice copy, showing net amount credited, should be 
forwarded to depositor. Credit ticket to ‘‘Collec- 
tion Charges” should be made, on Misc-3, detailing 
the collection number and amount of charges made 
by us on each collection. 


[Endorsed]: Filed June 21, 1950. 


PLAINTIFF’S EXHIBIT No. 22 


[Plaintiff’s Exhibit No. 22 is a Permanent Record 
to Bank of America Re $113,216.50, stamped on 
face a rubber stamp reading ‘‘Bank of America 
N.T.&S. A. Paid November 19, 1948—RHast Bakers- 
field Branch, Bakersfield, California.’’] 


Filed June 22, 1950. 
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PLAINTIFF’S EXHIBIT No. 23 


Stipulation Concerning Testimony of 
Frank C. Lofendo 


Frank C. Lofendo, a resident of Chicago, [linois, 
and the man referred to by that name in the evi- 
dence in this case, testified by deposition in this 
case upon subpoena by the plaintiff. Though declin- 
ing to answer numerous questions on the constitu- 
tional privilege against self-incrimination because 
he is one of the defendants in an indictment pend- 
ing in the District Court of the United States for 
the Northern District of Hlinois, Mastern Division, 
entitled ‘‘United States of America v. United Prod- 
uce Company, Ltd., et al.,”’ he did give certain 
testimony, conveniently summarized as follows: 

He was shown and examined the 6 original checks 
aggregating $118,216.50, which have already been 
marked in evidence during the trial as Defendant’s 
Exhibit EK. He testified that he had never before 
seen any of those checks, that he did not place on 
any of them the rubber stamp endorsement of his 
name and does not know who did. He does not 
know when the checks were placed in defendant’s 
East Bakersfield Branch nor who placed them there, 
and had nothing to do with them or with placing 
them there. He has never claimed and does not 
claim any interest in those 6 checks, or in any of 
them, or in thei proceeds, or in any part thereof. 

He was also shown the 42 cheeks last referred to 
in the testimony of Mr. Gassman, drawn by United 
Produce Company to the order of ‘‘Frank C. 
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Lofendo.’’ Examining them, he testified that he had 
never before seen them, that the endorsement of 
his name which appears on their back by rubber 
stamp was not placed there by him, that he does 
not know who stamped his name on the checks nor 
when any of the checks was deposited at defend- 
ant’s East Bakersfield Branch and had nothing to 
do with them or their deposit. 

He was further shown the group of cheeks which 
have already been marked in this trial as Plain- 
tiff’s Exhibit 4 for identification; that is, the checks 
which were outstanding and unpaid at the time of 
Mr. Messenger’s telephone conversation with Mr. 
Estribou on November 17, 1948, and which there- 
after continued to be unpaid. He refused to answer 
any questions about them on the constitutional 
privilege against self-incrimination. 

He further testified that he did not buy anything 
from or sell anything to United Produce Company 
in either the month of October or November, 1948. 
He refused to answer on the grounds of self- 
incrimination whether he had ever theretofore 
bought anything from or sold anything to United 
Produce Co. 


[Endorsed]: Filed June 26, 1950. 
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PLAINTIFEF’S EXHIBIT No. 27 


Western Union 
Fast Wire 


September 8, 1948, 3:10 
Frank Lofendo 
c/o Bakersfield Inn 
Bakersfield, California 


Frank Please Mail Out Some Signed Checks 
Tonite Sure. Don’t Leave California Until You 
Speak to Me. Regards. 


LOUIE ROSENTHAL, 
United Produce Co. 


[Endorsed]: Filed June 26, 1950. 


PLAINTIFF’S EXHIBIT No. 31 


Mr. Lasky: Will you swear the witness, please, 
Mr. Reporter? 


Thereupon, 

SAM GASSMAN 
of lawful age, called as a witness on behalf of the 
Plaintiff in the above-entitled cause, having been 
first duly sworn, was examined upon oral interroga- 
tories and deposed and said as follows: 


Direct Examination 
By My. Lasky: 


Q. What is your full name? 
A. Sam Gassman. 
Q. You are of legal age? A. Tame 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 

Q. What is your occupation ? 

A. Right now, I am a Credit Manager. 

Mr. Erskine: What? 

The Witness: Credit Manager. 

(By Mr. Lasky): What is your address? 
6454 North Claremont Avenue. 

Chicago? A. Yes, sir. 

What was your occupation in the year 1948? 
I was a bookkeeper. [3*] 

For whom? 

For the United Produce Company. 

Of Chicago? A. Chicago, Ilinois. 
And did you have that position throughout 
the year? A. Of 1948? 

Q. Yes. 

A. Yes, I did—I should say, with the excep- 
tion of the end of November, and all of December 
of 1948. 

Q. Well, at least up to about the 20th of Novem- 
ber? A. Just about, yes, sir. 

Q. Up to that time, you were with them? 

A. I was with the United Produce Company, 


COoPOPoeore 


yes, sir. 
Q@. And you were employed right here in Chi- 
cago? A. Yes, sir, I was. 


Q. Was that the head office of the United Prod- 
uce Company ? 

A. Was what the head office of the United Prod- 
uce Company ? 

Q. Chicago. A. Yes, sir. 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
Q. Where was it located? 
A. 1421 South Aberdeen Street, Chicago, Illinois. 
Q. Were you Office Manager also of United 


Produce [4] Company? A. No, I was not. 
Q. Did you know a man named Frank C. Lo- 
fendo? A. Yes, sir, I did. 


Q. Were you acquainted with a bank account at 
the East Bakersfield Branch of the Bank of Amer- 
ica, in California, standing in the name of Frank 
C. Lofendo? A. Yes, I was. 

Q. Now, I show you here, Mr. Gassman, three 
slips of paper, which purport to be deposit shps 
on the account of United Produce Company with 
the Merchandise National Bank. A. Yes, sir. 

Mr. Lasky: I show them to counsel. I am not 
interested in the particular items at all. They are 
just exemplars. 

Mr. Erskine: I see. 

Q. (By Mr. Lasky): I wili show these to you, 
now, Mr. Gassman, and ask you the question, 
whether the handwriting of the letters and numerals 
is your handwriting? A. Wes; siryat 193 

Mr. Lasky: Mr. Reporter, will you mark these 
papers as Plaintiff’s Exhibit No. 1 for identifica- 
tion, as a group? 

(The documents referred to were [5] there- 
upon marked by the Reporter as Plaintiff’s 
Exhibits Nos. 1-A, 1-B and 1-C, for identifica- 
tion.) 


Q. (By Mr. Lasky): Did you take care of the 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
deposits in the United Produce Company account 
at the Merchandise National Bank? 

A. In most eases. 

Q. And you kept the bookkeeping records of the 
United Produce Company with respect to them? 

A. I would say, at least 95 per cent of the time. 

Q. Now, I show you here also, Mr. Gassman, a 
batch of photostats of deposit slips in the account 
that stood in the name of Lofendo at the East 
Bakersfield Branch of the Bank of America. 

Myr. Erskine, these are Exhibit 5 on the Estribou 
deposition. You remember we stipulated they would 
take the place of the originals for all purposes. 

Mr. Erskine: Yes. 

Q. (By Mr. Lasky): I will ask you to look at 
those, beginning on September 20th, and following, 
and tell me whether or not the numerals which 
appear there in handwriting are your handwriting? 

A. You mean, all of them? 

Mr. Sokol: If you are going to testify to all of 
them, [6] look at all of them. 

Mr. Lasky: Yes, I think you might as well do 
that. 

A. In this bunch (indicating) the numerals are 
in my writing; but in this other bunch (indicating) 
they are not. 

J don’t know how you will identify them. 

Mr. Lasky: We will take care of that. 

My. Erskine: et me see them, please, the ones 
that are in your handwriting. 

Mr. Lasky: I suggest that the Reporter take the 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
bunch the witness said were in his handwriting, and 
mark them.as Plaintiff’s Exhibit 2 for identifica- 
tion, as a group. 


(The documents referred to were thereupon 
marked by the Reporter collectively as Plain- 
tiff’s Exhibit No. 2 for identification.) 


Mr. Lasky: The other group, not in his hand- 
writing, is Plaintiff’s Exhibit 3. 
(The documents referred to were thereupon 
marked by the Reporter collectively as Plain- 
tiff’s Exhibit No. 3 for identification.) 


Mr. Erskine: Let me see those, too, please. [7] 

Q. (By Mr. Lasky): Now, Mr. Gassman, show- 
ing you those that you,say are not in your hand- 
writing, and taking this one here—I will restrict 
the question to the one here dated November 10, 
1948, which is a list of figures totaling $113,216.50. 
Do you know whose handwriting that is? 

A. No, I don’t. 

Q. Do you know whose handwriting this is, on 
the other items? 

A. I would have to say this: I would only have 
to guess at the handwriting, whose handwriting it 
is, in all of these cases, because I don’t know for 
sure. 

Q. Well, will you state to the best of your judg- 
ment whose handwriting it is, and state the basis 
for your judgment, upon which you arrive at that 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
judgment, particularly referring, let us say, to this 
$113,216.50 item? 

A. Referring to this $113,216.50 item, the writ- 
ing on the top, ‘‘ Frank C. Lofendo, Bakersfield Inn, 
November 10, 1948,’’ is in my handwriting. 

The numerals I believe to be in the handwriting 
of Frances Sandberg. In my absence, she generally 
completed the bank deposits. 

Q. Well, now, she was an employee of the United 
Produce Company? [8] Hee Chat is tient: 

Q. And you had seen her handwriting often, had 
you? 

A. JI had seen her handwriting often, yes, sir. 

Q. And, basing it upon that familiarity, is it 
your best judgment that that is her handwriting? 

A. Not upon the familiarity with the handwrit- 
ing, no, sir, as a long period of time has elapsed 
since I have seen her writing, and I cannot say, for 
that reason, that this would be her handwriting, only 
for the aforementioned reason. 

Q. I see. Can you say whether or not that de- 
posit slip which you have in your hand, totaling 
$113,000 odd, was filled out and prepared in the 
offices of the United Produce Company in Chicago? 

A. It would have to be, because my—well, it 
would have to be, because my handwriting appears 
on it. 

Q. Isee. Well, now, will you look at the others? 

I think that this one should be taken out and 
marked separately by the Reporter as Plaintiff’s 
Exhibit 3-A for identification. 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman. ) 


(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 3-A for identification.) [9] 

Q. (By Mr. Lasky): Now, look at the others in 
the group. 

A. These look to me like the handwriting of 
Frank C. Lofendo. 

Q. Isee. All right. Now, Mr. Gassman, I show 
you here—there was another in connection with that 
group, but it is all in typewriting, so it will have 
to speak for itself. . 

I show you another group, part of Exhibit 5 on 
the Estribou deposition, and I call your attention 
to the fact that in each case they have the name 
written out in longhand at the top ‘‘Frank C. 
Lofendo.”’ 

Will you look through there, and tell me if that 
name is in the handwriting of Lofendo? 

A. Well, if I have to testify to all of them, I 
will have to look at all of them. 

Q. Yes, I think that would be wise. 

A. All right, sir. 


(The documents were examined by the wit- 


ness. ) 


Mr. Erskine: Would you indicate to me the ones 
he said are in the handwriting of Lofendo? Did you 
identify them? 

Mr. Lasky: In the last group? 

Mr. Erskine: Yes. 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 

Mr. Lasky: 3-B, 3-C and 3-D. 

Mr. Erskine: 3-B, 3-C and 3-D? [10] 

My. Lasky: Yes, sir. 

My. Erskine: Thank you. 

Q. (By Mr. Lasky): Are you prepared to an- 
swer ? 

A. Yes. I would like to qualify my answer on 
this particular one, only to the extent I believe these 
are in the handwriting of Mr. Frank C. Lofendo, 
for the name and address only. 

Q. I see. | 

A. I don’t know his figures, but it seems to me 
the figures are in his handwriting. 

Mr. Erskine: Are in his handwriting? 

The Witness: Well, they seem to be in his hand- 
writing. 

Q. (By Mr. Lasky): The question I was trying 
to ask you was confined to the name and address 
at the top. 

A. The name and address, as I said, I believe 
to be in the handwriting of Frank C. Lofendo. 

Q. All right. 

A. That is, on this bunch here (indicating). On 
this one (indicating), I don’t know; I don’t know 
whether it is or not. 

Mr. Lasky: Mark this first bunch as [11] Plain- 
tiff’s Exhibit 4 collectively for identification. 


(The documents referred to were thereupon 
marked by the Reporter collectively as Plain- 
tiff’s Exhibit No. 4 for identification.) 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman. ) 

Mr. Lasky: And the one as to which he says he 
does not know, as Plaintiff’s Exhibit 5 for identifi- 
cation. 

(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 5 for identification.) 


Q. (By Mr. Lasky): Well, now, on this group, 
marked collectively as Plaintiff’s Exhibit No. 4, can 
you tell me in whose handwriting the figures appear 
following the words ‘‘U. Pro. Co.’’ that appear on 
many of the checks? 

A. In whose handwriting they appear? 

Q. Yes. 

A. JI am not sure. They look like the handwrit- 
ing of Frank C. Lofendo, but I am not positive. 

Q. Now, I show you a couple of deposit slips, 
both dated November 138, 1948, each document 
marked ‘Exhibit 26-I’’ on the taking of the Estri- 
bou deposition. 

Can you tell me in whose handwriting they are? 

A. This handwriting is my handwriting. [12] 

Q. Throughout? 

A. Yes, sir, throughout. 

Mv. Erskine: May I see that, please? 

Mr. Lasky: Off the record. 


(There occurred at this point an informal 
x 
discussion, outside the record, which was not 
taken down by the Reporter.) 


Mr. Lasky: Now, back on the record. We will 
mark this as Plaintiff’s Exhibit 6 for identification. 
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Plaintiffé’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 6 for identification.) 

Mr. Erskine: On 5, he does not know? 

Mr. Lasky: 5, he does not know about. 

The Witness: On that one, I said I don’t know 
whose handwriting that is. 

Mr. Lasky: Yes. Now, I have here the remainder 
of Exhibit 5, in the Estribou deposition, but to avoid 
stringing out this deposition, I will defer asking 
about those until the end, so let us just leave them 
here for the moment. . 

Q. Now, Mr. Gassman, beginning at what date, 
to the best of your recollection, were the deposit 
slips for the Lofendo account at the East Bakers- 
field Branch of the [13] Bank of America, prepared 
in the United Produce Company offices ? 

A. That would be a difficult question to answer. 

Mr. Erskine: How is that? 

The Witness: I say, that would be a difficult 
question to answer, right at the moment, because 
of the long lapse of time; but, as I recall it, I would 
judge, probably somewhere between—oh, August 
and October of 1948. _ 

Q. (By Mr. Lasky): Well, now, if I were to 
call your attention to what appears to be the fact 
that on these deposit slips prior to September 16th, 
none of the handwriting appears to be yours, but 
on the deposit slips subsequent to September 16th, 
it appears to be yours, from what you have testi- 
fied: Would that refresh your recollection? 
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Plaintiff’s Exhibit No. 31—(Continned) 
(Deposition of Sam Gassman.) 

A. Well, of course, that comes within the scope 
of the dates I have given. 

Q. Yes? 

A. It comes within the scope of those dates, and 
that would probably be as close to right, or as accu- 
rate, as could be. 

Q. That is, the date of September 16th? 

A. Yes, sir. 

Q. Would that be, to the best of your recollec- 
tion, the [14] date? 

A. Yes, sir, based upon the evidence that we 
have here. 

Q. Yes. Now, did you maintain at the offices of 
the United Produce Company in Chicago, blank 
deposit slips of the Bank of America, for use? 

A. Yes, sir. 

Q. I show you here a little pad of such deposit 
slips, surrounded by a rubber band, in which there 
is a slip of paper with the name written in some- 
one’s handwriting, in pencil ‘‘Dean Howells, Mazzie 
Farms, PO Box 876, Arvin, California,’’ and then 
over on the other side, ‘“Bank of America, East 
Bakersfield, 1200 Baker Street, Baker, California,’’ 
and ask you if you have ever seen that before? 

A. Yes, sir, I have. 

_Q. Where have you seen it? 

A. Probably at the offices of the United Produce 
Company. 

Q. Do vou know whose handwriting that is in? 

A. That is in my writing. 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 

Q. That slip of paper, with those words on it, 
is in your handwriting? 

A. I don’t know whether that was around this 
little group of deposit slips or not, but I can testify 
that it [15] is in my handwriting, yes, sir. 

Mr. Lasky: I see. Then I will ask the Reporter 
to mark this shp, this little piece of paper with that 
writing on it, as Plaintiff’s Exhibit No. 7 for iden- 
tification. . 


(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 7 for identification.) 


Mr. Erskine: Would you mind letting me see 
that, please ? 

Mr. Lasky: Since the witness has testified that 
he did maintain a pad of blank deposit slips of the 
Bank of America in his office, I see no point in 
putting these blanks in evidence, even though I 
have detached the slip of paper from them. 

Mr. Erskine: Well, you can put in one of them, 
just as a sample. 

Mr. Lasky: All right. 

Q. I will show you one of these blanks, and ask 
you if that is not one of the blanks that was kept 
in your office there? 

A. Well, that is a difficult question to answer. 
I have seen blanks like this in my office. 

Q. Just lke it? 

A. Just like it, yes, sir, but whether this is one 
that [16] was in the office, I don’t know. 
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Plaintiff’s Exhibit No. 31—(Continued) 
(Deposition of Sam Gassman.) 
Mr. Lasky: All right. That is good enough. I 
will ask the Reporter to mark this as Plaintift’s 
Exhibit No. 8 for identification. 


(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 8 for identification. ) 


Q. (By Mr. Lasky): When was it you wrote 
the material appearing on Plaintiff’s Exhibit No. 7 
for identification ? A. When did I write it? 

Q. Yes. 

A. I don’t remember; I don’t have the slightest 
idea. I could only make a guess, as to when I might 
have written it. 

@. What is your best judgment? 

A. From the point of view of the date, I don’t 
know; but the chances are it would have been at a 
time when I would have had to have some sort of 
correspondence with Dean Howells. 

Q. Well, then, I will ask you this question: From 
whom did you obtain the name and address of Dean 
Howells? 

A. As I recall it, it was from Mr. Frank C. 
Lofendo. 

Q. Was he in Chicago at the time? [17] 

A. I don’t know; I don’t know at all. 

Q. Well, did you get it from him in person, or 
over the telephone? , 

A. I don’t know; I can’t remember. 

Q. But you got it from him in some way? 

A. I believe that Mr.—I believe that this infor- 
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mation, for the address, and so forth, came from 
him. Exactly how I got it, however, or when I got 
it, I wouldn’t know now. 

@. Now, did you make use of these names and 
addresses, and other information appearing on this 
slip of paper? A. Did I make use of them? 

@= Yes. AS Vesot 

Q. Will you state as to what use you made of 
them ? 

A. Deposits that were made in the name of 
Frank C. Lofendo, were forwarded to Mr. Dean 
Howells. He in turn would mail the envelope that 
was enclosed, to the address on the enclosed en- 
velope. 

I don’t know whether I am making myself clear 
or not. 

Mr. Lasky: I think we can clarify that. 

Q. Did you put the deposit slip, together with 
the item to be deposited, into an envelope? [18] 

A. Yes, sir. 

Q. I show you here an envelope purporting to 
be of the Bakersfield Inn. Was it an envelope like 
that? 

A. I don’t remember. As I recall it, I believe 
they had a smaller size envelope. 

Q. But did it have the Bakersfield Inn inscrip- 
tion up in the corner? ie Yes, Sit. 

Mr. Lasky: I will ask that the envelope which 
the witness now has in his hand, be marked as 
Plaintiff’s Exhibit No. 9 for identification. 
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(The envelope referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 9 for identification.) 


Q. (By Mr. Lasky): Did you have a supply of 
those Bakersfield Inn envelopes in the United 


Produce Company office ? A. Yes, sir, we did. 
Q. To be used for the purpose of forwarding 
these deposit slips? A. Yes, sir. 


@. You say, then, if I understand you, that you 
put into such an envelope, a deposit slip, plus the 


items to be deposited? [19] A. Yes 
Q. Was that envelope sealed? A. Yes, sir. 
@. And was it addressed to anybody ? 
A. The Bakersfield Inn envelope? 
Q. Yes. 
A. Yes, that was addressed to the Bank of 


America, Bakersfield, California. 

I don’t recall the exact address. 

Q. Was it the address that appears on this shp 
of paper, Plaintiff’s Exhibit No. 7 for identification, 
over at the right side? 

A. I believe in most cases it was, yes, sir. 

Mr. Erskine: Let me see that again, please— 
pardon me. I did not notice that. 

Mr. Lasky: Yes, surely. | 

Q. And then was that envelope, sealed and ad- 
dressed as you have described, and containing the 
items you have described, enclosed in another en- 
velope? ms es si0r 

Q. And the other envelope was addressed—have 
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you testified—to Ma. Howells ? A. Yes, it was. 

Mr. Lasky: Now, some of these last questions 
perhaps [20] have been leading, but I was merely 
endeavoring to summarize what he has already tes- 
tified to, and there has been no objection so far. 

Mr. Erskine: I do not think that they will be 
prejudicial. I have no doubt that the witness is 
stating the facts. 

Mr. Lasky: Yes. 

Q. Now, was that the procedure that was used 
by you in the forwarding of such deposit slips and 
deposits, to the Bank of America, from the time 
when you began to prepare such deposit slips in the 
office of the United Produce Company ? 

A. Of course, I again have to rely upon my 
memory. 

Q. Yes. 

A. I would not say that in one hundred per cent 
of the cases, all of the deposits went directly to 
Mr. Howells. There may have been exceptions to 
that rule, when they went directly to the bank; 
there may have been some exceptions to that rule. 

Q. Isee. But your best recollection is that most 
of them went to Mr. Howells? A. Yes. 

Q. And some of them went to the bank directly ? 

A. Well, I would say—as you say, most of them 
went [21] to Mr. Howells. 

[ see. 

And a few probably went directly to the bank. 
And did any go to anybody else? 

As I recall it, the answer would be ‘‘No.”’ 


POP DO 
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@. All right. Now, what were the items covered 
by the deposit slips which were sent out in that 
manner ? 

A. I don’t understand your question. 

Q. Well, the deposit slips contained certain items 
for deposit? AN SUG. SOE. 

Q. And those items were enclosed with the de- 
posit slip, in the envelope? A. Yessir 

Q. What were they? A. Checks. 

Q. To whom, and drawn by whom? 

A. That, too, would have to be a qualified an- 
swer. In most cases the checks were United Prod- 
uce Company checks, but there were also exceptions 
to that rule. | 

At times, included with the deposits, were checks 
of other parties. 

Q. Which were in the control and possession of 
the United Produce Company? [22] 

A. I don’t know how to answer that question. 
You will have to restate it for me. 

Q. All right. You say there were checks of other 
parties ? A. Yes. 

Q. Where did you get possession of them, in 
order to put them in the envelope ? 

A. They came to my desk in the regular course 
of doing business. . 

@. And were they made out to Lofendo, or to 
others ? 

A. As I recall it, they had to be made out to 
Lofendo, in order to be deposited to his account. 

Q. Well, now, you will notice, looking at these 
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deposit slips which you have heretofore examined, 
as for example Exhibit No. 3-A for identification, 
that the items are listed, prefixed with the wording 
paPeiero. ‘Co.’ A. Yes. | 

@. Does that designation appearing upon the 
deposit slips, tell you whose checks they were? 

A. Yes, sir, that does. 

@. Was it the custom at that time to put on all 
deposit slips, a notation indicating who had drawn 
the checks? 

A. I believe that was the custom of the indi- 
vidual who was making the deposit. I don’t know 
as there was any [23] specified rule as to doing 
that, however. 

Mr. Erskine: Pardon me, but I do not believe 
I understand that. . 

Mr. Lasky: I was referring, Mr. Erskine, to this 
designation here. (Indicating.) 

Mr. Erskine: Oh, I see. 

Mr. Lasky: Frankly, I think that the slips will 
speak for themselves, but I think they all contain 
those notations. 

Q. Now, in the case of checks of the United 
Produce Company made payable to Lofendo, do 
you know how the endorsement of the name of 
Lofendo was placed upon the checks? 

A. You would have to give me a period. 

Q. All right; I shall. 

A. (Continuing): So that I will know what 
period you are talking about. 

Q. Beginning on or about the 16th of Septem- 
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ber, at the same time that the deposit slips began 
to be made out in the United Produce Company 
office, and at the same time your handwriting began 
to appear on the United Produce Company deposit 
slips—or rather, I mean, the Lofendo deposit slips. 

A. As I recall that, for the first few days those 
checks [24] were endorsed by Lofendo in his own 
handwriting. 

Afterwards, a rubber stamp was used to put the 
endorsement on the back of the check. 

Q. Now, who had the custody of the rubber 
stamp ? 

A. The custody of the rubber stamp was in my 
possession. 

Q. And who purchased the rubber stamp? 

A. The rubber stamp, as I recall it, was billed 
to the United Produce Company. The exact pur- 
chaser, I don’t know. 

Q. Isee. Now, I show you here a rubber stamp, 
with the name ‘‘ Frank C. Lofendo”’ on it. Was that 
that rubber stamp ? 

A. This looks like the rubber stamp, yes, sir. 

Q. If it is not the same one, it looks just like it? 

A. Tf it isn’t the same one, it looks just like it, 
yes, sir. 

Mr. Lasky: Mr. Reporter, will you please mark 
this stamp as Plaintiff’s Exhibit 10 for identifica- 
tion? 

(The stamp referred to was thereupon 
marked by the Reporter as Plaintifft’s Exhibit 
No. 10 for identification.) 
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Q. (By Mr. Lasky): Was the rubber stamp 
kept in the offices of the United Produce Company 
at all times? [25] 

A. Did you say, at all times? 

@. Yes. 

A. I don’t know how to answer that question. 
I mean, it was in the offices of the United Produce 
Company whenever use had to be made of it. At 
other times, I don’t know. 

Q. Well, whenever you had to make use of it, 
it was there? A. It was there. 

Q. And where it was at other times, when you 
had no use to make of it, you do not know? 

A. That is right. 

Q. Now, who put the rubber stamp endorse- 
ments on the checks? 

A. There was more than one individual who put 
the rubber stamp endorsement on the cheeks. Who- 
ever was making the deposit, as a rule, put the 
rubber stamp endorsement on the checks. 

These questions sometimes may seem simple, but 
they are not always as easy to answer as they seem 
when the question is asked. I would have to say 
that more than one individual used the rubber 
stamp to endorse the back of the checks. 

Q. Will you tell me their names? [26] 

A. Well, I would have to say that I did it; I 
would have to say that Frances Sandberg did it; 
and there were probably cases where Mr. Rosenthal 
did it. 
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®. I see. 

A. (Continuing): They, however, would prob- 
ably be far and few, where Mr. Rosenthal did it. 

. Now, was all this done during periods of time 
when Mr. Lofendo was not in Chicago? 

A. When he was not in Chicago? 

@. At least, when he was not in the offices of the 
United Produce Company. 

A. It was done, but whether he was in the office 
or not, I couldn’t say. [27] 


* * * 


Q. (By Mr. Lasky): Now, Mr. Gassman, when 
you enclosed a deposit slip in an envelope addressed 
to the Bank of America, in the inner envelope, was 
there also a duplicate deposit slip in there? 

A. In there? [28] 

Q. Yes. <A. Yes, sir, there was. 

Q. Now, did the duplicate deposit slips, after 
they had been stamped by the Bank of America in 
Bakersfield, come back? 

A. Yes, sir, they did. 

Q. I will show you a group of such slips, and 
ask you to look at them, and tell me whether or not 
those are such slips? 

A. It will take a little time, again. This batch 
here (indicating) includes the triplicate that we 
kept in our office, and also includes the duplicate 
that was returned to the United Produce Company 
office after receipt had been made. 

Q. Isee. So that the United Produce Company 


! 
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kept in its office a copy, when it sent forth the other 
two? A. Yes, sir. 
Q. Now, the group—the ones you referred to as 
‘‘this batch,’’ let us have them identified. I will take 
each group separately, and have it identified. 


A. I was just going to say 

Q. Yes? 

A. that I have looked at them closely, al- 
though not with an eagle eye, and there may be 
some few exceptions, [29] or something like that, 
but generally speaking, the entire group is that. 

Mr. Lasky: I will ask the Reporter to mark that 
group collectively as Plaintiff’s Exhibit No. 11 for 
identification. 


(The documents referred to were thereupon 
marked collectively by the Reporter as Plain- 
tiff’s Exhibit No. 11 for identification.) 


Q. (By Mr. Lasky): Now, the other group. 

A. This group here (indicating) looks like the 
triplicate copies that were kept in the United Prod- 
uce Company office, until the receipted copy came 
back from the bank. 

Mr. Lasky: {[ will ask the Reporter to mark this 
group collectively as Plaintiff’s Exhibit No. 12 for 
identification. 


(The documents referred to were thereupon 
marked collectively by the Reporter as Plain- 
tiff’s Exhibit No. 12 for identification.) 


Q. (By Mr. Lasky): From whom did you get 
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the duplicate deposit slips after they had been 
stamped with the stamp of the Bank of [30] 
America ? 

A. They came directly, as I recall it, from the 
Bank of America. They were addressed to Frank 
C. Lofendo, Bakersfield Inn, and then they were 
forwarded to the United Produce Company, Chi- 
eago, Illinois; that is, the Bakersfield Inn forwarded 
them to the United Produce Company at Chicago, 
Illinois. 

Q. Well, in any event, looking at the envelope, 
when it arrived at the office of the United Produce 
Company, the address ‘‘Bakersfield Inn’’ was 


scratched out A. Yes. 
Q. and the address of United Produce Com- 
pany was inserted ? A. That is right. 


Q. When they arrived at the office of the United 
Produce Company, did someone open them? 

A. They were opened up, in the regular course 
of opening the mail. | 

Q. By whoever opened the mail in that office? 

A. By whoever opened the mail in the office, yes, 
sir. . 

Q. And then the contents were kept in the 
United Produce Company files? 

A. The contents were kept in the United Prod- 
uce Company files, yes, sir. [81] 

Q. Now, do you know how checks on the Lofendo 
account, the so-called Lofendo account, at the East 
Bakersfield Branch of the Bank of America, were 
drawn, and how the matter was handled, beginning 
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about the same time that your name started appear- 
ing on these deposit slips? 

A. As I recall those transactions—— 

Q. Well, take it step by step. You do recall how 
that was handled, do you? | 

A. Yes, sir, £ do recall how it was handled. 

Q. Now, I will ask you how it was handled. 

Mr. Erskine: Will you let me hear that question 
again, please, Mr. Reporter? 


(The question was thereupon read by the 
Reporter as above recorded.) 


Mr. Riordan: You mean, handwriting, do you 
not? 

Mr. Lasky: Handwriting, yes. I do not mean 
your name; I mean your handwriting, when your 
handwriting began to appear on the deposit slips. 

A. Now we are talking about the checks which 
Lofendo issued ? : 

Q. (By Mr. Lasky): Checks drawn on the Lo- 
fendo account. 

A. Checks drawn on the Lofendo account? 

Q. Yes. [32] A. Well—— 

Mr. Erskine: Pardon me. 

The Witness: Yes? 

My. Erskine: Are you talking about checks 
drawn on the Lofendo account, or checks drawn by 
the United Produce Company payable to Lofendo ? 

Mr. Lasky: No, checks drawn on the Lofendo 
account. 

The Witness: ‘That is why I asked the question; 
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I want to make sure what I am going to testify to. 

Mr. Lasky: Yes. We have already covered the 
other. 

The Witness: You are talking about checks 
drawn on the Lofendo account? 

Mr. Lasky: Yes. We have already covered 
checks drawn by the United Produce Company to 
the name of Lofendo. 

The Witness: All right. At or about the time 
that we are talking about—or, I think you said, 
September 16th? 

Mr. Lasky: Yes. 

Mr. Erskine: What about September 16th? 

Mr. Lasky: He said ‘‘at or about September 
16th.”’ 

The Witness: At or about September 16th—— 

My. Lasky: 1948. 

The Witness: 1948. 

Mr. Lasky: Yes. 

The Witness: Myr. Lofendo would sign in our 
office, [83] after they had been completed for a 
time, after a lapse of some time,—he signed many 
eheeks in blank, and left them in the United Prod- 
uce Company office. 

Q. (By Mr. Lasky): Now, as of what time did 
he begin signing them in blank? 

A. I can’t give you a definite date on that; that 
would be extremely difficult. The thing that made 
for him to sign those checks in blank was his not 
being in the office at the time that the checks were 
needed. 


ee 
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Q. Well, now, I show you here 

The Witness (Continuing): Not always being in 
the office, that 1s, when checks were needed. 

Q. (By Mr. Lasky): I show you here a docu- 
ment which I believe comes from the offices of the 
United Produce Company, and purports to be a 
copy of a wire, signed Louie Rosenthal, to Frank 
Lofendo, care Bakersfield Inn, Bakersfield, Cali- 
fornia, dated September 8, 1948. 

Do you wish to see it before I show it to the 
witness, Mr. Erskine? 

Mr. Erskine: Yes. Thank you. 

Q. (By Mr. Lasky, continuing): I show you 
this document, Mr. Gassman, [34] and ask you if 
that helps to refresh your memory as to the time 
when Mr. Lofendo began to sign checks in blank? 

A. As you refresh my memory now, and as I 
look at this, I would say, I remember that Mr. 
Lofendo signed checks in blank while he was still 
in California. 

We asked him to send them—that is, Mr. Rosen- 
thal asked him to send him some, to the United 
Produce Company office, which he did—or, they 
came to us with his signature. 

Q. Well, then, you do recall, do you, that begin- 
ning at least as early as September 8th, blank 
checks signed by Lofendo in blank arrived through 
the mails in the offices of the United Produce Com- 
pany? A. Yes, I do. 

Mr. Sokol: May I see that? 

Mr. Lasky: Yes, certainly. 
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Mr. Sokol: Just as a matter of interest. 

The Witness (Continuing): I remember that 
now. Of course, as I say, it is difficult to remem- 
ber dates, and exactly how these things happened. 

Mr. Lasky: Yes, and that is why we have the 
documents here. Mr. Reporter, will you mark the 
document just referred to by the witness as Plain- 
tiff’s Exhibit No. 13 for identification? [35] 


(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 13 for identification. ) 


(There was a brief discussion outside the 
record. ) 


Q. (By My. Lasky): Is it a fact that through 
October and November you had—and when I say 
‘‘vou,’’ I mean, the United Produce Company had 
in its office, blank checks of the Kast Bakersfield 
Branch of the Bank of America, signed in blank 
by Lofendo? A. Yes, sir. 

Q. Now, I will show you 

A. (Continuing): When I use the word ‘‘we,” 
I mean, the United Produce Company. 

@. Yes? A. If I may qualify it that way. 

Q. Very good. Now, I will show you here a 
whole bunch of checks of the East Bakersfield 
Branch of the Bank of America, in blank, but pur- 
porting to have Lofendo’s signature. 

Are those some of the checks? 

A. I would have to answer ‘‘Yes,’’ that these 
are the same checks that were in the offices of the 
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United Produce Company at the time that I left 
them. [86] 

Q. Well, at the time you left there in November, 
late in November of 1948, was there a large num- 
ber of checks just like those? A. There were. 

Mr. Lasky: I will ask the Reporter to mark this 
whole batch of checks collectively as Plaintiff’s 
Exhibit No. 14 for identification. 


(The checks referred to were thereupon 
marked by the Reporter collectively as Plain- 
tiff’s Exhibit No. 14 for identification.) 


Q. (By Mr. Lasky): Now, was there in the 
offices of United Produce Company, a check book of 
blank checks of the East Bakersfield Branch of the 
Bank of America, like these (indicating) which I 
now hand you? 

A. Yes, sir, there was one like this. Whether 
this is the same one or not, I don’t know. 

Q. But at the time you left—— 

A. At the time I left, there was one. 

Q. ——which looked like that? 

A. Yes, sir, which looked hike that. 

Q. And from day to day did you—and when 
I say ‘‘you,’’ I mean, the United Produce Com- 
pany, obtain from Frank [387] Lofendo his signa- 
ture on those blanks? 

A. Yes, sir—that was Mr. Rosenthal’s job. 

Q. Did he do so? 

A. Mr. Rosenthal would ask Frank Lofendo to 
sign those checks. 
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Q. Do you know that of your own knowledge? 

A. I have heard him, yes, sir; I have heard 
him ask him. 

Q. You have heard Mr. Rosenthal ask Mr. Lo- 
fendo? A. Yes, sir. 

Q@. And have you seen Mr. Lofendo sign the 
checks? A. Yes, sir, I have. 

Q. But otherwise, they were in blank? 

A. Yes, sir. 

Mr. Lasky: I ask that the book be marked by 
the Reporter as Plaintiff’s Exhibit No. 15 for iden- 
tification. 


(The book referred to was thereupon marked 
by the Reporter as Plaintiff’s Exhibit No. 15 
for identification. ) 


Q. (By Mr. Lasky): Do you know, and can you 
tell us, how the blank checks which were signed 
by Lofendo, but otherwise in blank, were filled out 
and completed, so as to be completed checks? 

You may answer that question yes or no. [38] 

A. Yes, sir. 

Q. All right. Now, will you tell us how that 
was done? 

A. Instructions were given to anybody who was 
to fill them in, as to what amounts, and what payee, 
were to be inserted above the signature; and the 
person who did the typing was the one who filled in 
the information. 

Q. Now, who was such person? 

A. In most eases, it was Miss Frances Sandberg, 
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as she was the typist working—making out the 
checks. 

Q. In the employ of the United Produce Com- 
pany? 

A. In the employ of the United Produce Com- 
pany, yes, sir. 

Q. And in other cases? 

A. In other cases, Mr. Lofendo could have made 
out the checks, in times prior to this September 
date that we are talking about. 

Q. Well, I am confining it from the September 
date—— A. From the September date on? 

Q. Yes. 

A. There were exceptions to that rule, where 
the girl made them out, or I might have typed in 
some myself, upon instructions from one of the 
officers of the corporation. 

Q. I see. [89] 

A. In addition, as I recall the circumstances, 
Mr. Rosenthal took some checks with him away 
from the office, signed in blank by Mr. Lofendo, 
and who completed them, I don’t know, as I was 
not a witness to the completion of the checks. 

Q. All right. Now, you say that these checks 
signed by Lofendo in blank, were filled out with 
the name of the payee, and the amount, upon some- 
one’s instructions ? A. Yes, sir. 

Q. Whose instructions? 

A. The instructions in most cases were Mr. Ro- 
senthal’s. 
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Q. Do you know that of your own knowledge? 

A. I know that of my own knowledge, yes, sir, 
because he gave them verbally to me. 

Q. I see. Now, in the other cases, when Mr. 
Rosenthal did not give instructions, who did? 

A. That is extremely difficult to remember. There 
may have been just a rare case where an excep- 
tional check may have been instructed by someone 
else, but I can’t at this time remember if there was 
anybody else. 

Q. Then except for such rare cases, the instruc- 
tions were Mr. Rosenthal’s? 

A. Except for the rare cases, the instructions 
were Mr. Rosenthal’s, yes, sir. [40] 

Q. Who was Mr. Rosenthal? We have not iden- 
tified him as yet. 

A. Mr. Rosenthal was secretary-treasurer of the 
United Produce Company. 

Q. Now, after those checks had been filled out— 
and I refer to checks signed in blank by Lofendo— 
after they were completed, as to payee and amount 
—was that done on a typewriter? Is that the way 
they were completed? A. Most of the time. 

Q. All right. And after that was done, what 
was done with those checks? 

A. Those checks were at that time either mailed, 
or brought—or, no. I am sorry. I am getting a 
little mixed up. It depends upon who the payee 
was, in a particular case, so I can’t give a general 
answer to that question at all. 

You would have to identify the payee. 
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Q. All right. 

A. So that I can proceed to answer the question. 

Q. I will see if I can do that. I show you here 
a document consisting of numerous pages of pen- 
ciled notations, on plain white paper. 

I show you this, and ask you if you recognize [41] 
it? A. Yes, I do. 

Q. What is it? 

A. It is a day-to-day control, so to speak, of 
checks drawn on the Lofendo account, and checks 
deposited to the Lofendo account. 

Who prepared it? 

Who prepared this? 

Who made it, who kept it? 

I kept this. 

Whose handwriting is it? 

Probably, in most cases, mine; I would say, 
in by far the greatest majority of cases mine. 

As I glance through it, it looks like it is all mine, 
but there may have been an occasional exception 
or two where it is not my writing. 

Q. Well, now, I show you these columns, as you 
can see. A. Yes. 

Q. There is a line drawn vertically through the 
page. A. Yes. 

Q. So that there is a lefthand column, and a 
righthand column. A. Yes, sir. 

Q. The righthand column is entitled ‘‘Checks 
mailed to [42] him’’—— 

A. No; it says ‘‘Our checks mailed to him.”’ 


POrPOPSD 
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Q. At the very top are the words ‘‘Frank C. 
Lofendo.”’ A. Yes. 


Q. In your handwriting? A. Yes. 

Q. And in the lefthand column it says ‘‘Our 
checks mailed to him.” A. Yes, sir. 

Q. Is that right? A. Yes, sir. 


@. And is that a list of the checks of United 
Produce Company, payable to the name of Lofendo? 

A. Again, in most cases I would say ‘‘Yes,’’ it 
is. However, there is an occasional check on the 
lefthand column, which was not a United Produce 
Company check. 

Q. Isee. Well, now, take the righthand column. 
What is that labeled? 

A. That is labeled ‘‘His checks issued.”’ 

Q. And does that list every check that was 
drawn on the Lofendo account, beginning in March 
of 1948? 

A. You are giving me a date which I don’t know, 
although I see here that there is a 3/30 date. 

How much earlier this goes back to, I don’t [43] 
know. 

@. Well, you have here, however, in the right- 
hand column, some numbers beginning with 301 
opposite amounts. A. Yes. 

Q. Are those check numbers? 

A. Yes, sir, they are. 

Q. Now, what was the purpose of that docu- 
ment; what was the purpose of your maintaining 
that list? © <A. Maintaining this list? 

Q. Yes. 
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A. So that the United Produce Company would 
know how much of a balance there was in the 
Frank C. Lofendo account, or whether there was 
a sufficient amount of checks issued and deposited 
by him, to cover—— 

Q. Do you mean, issued and deposited by him, 
or 


A. Issued—whether there was sufficient—let me 
restate that. 

Q. Yes. 

A. J mean, whether there was a sufficient amount 
of checks made payable to Frank C. Lofendo as 
payee, and deposited by him in the Bank of Amer- 
ica, at Bakersfield, California, to cover the checks 
which were drawn by him against his account in 
Bakersfield, California. 

Q. Now, when you say ‘‘drawn by him’’ do you 
include in [44] that the checks which were signed 
in blank by him, and filled out in the United Prod- 
uee Company office? A. Yes, sir. 

Q. Now, did you make any symbol on this list 
which would indicate which of the cheeks drawn 
on the Lofendo account were made payable to the 
United Produce Company, and which were not? 

A. Well, right at the beginning, as this list 
indicates, I wrote the payee right opposite the 
amount. 

Then later on, as I recall it now, I stopped doing 
that, and only identified those checks that were 
not made payable to the United Produce Company. 
In other words, all cheeks that were not identified 
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with some symbol, or with some letter, or some- 
thing, I believe to be made payable to the United 
Produce Company, unless I made an error at the 
time that I was doing it. 

Q. Unless you indicated otherwise, then, the 
checks were payable to the United Produce Com- 
pany ? A. Yes, sir. 

@. Did you make this list up from day to day? 

A. Well, I kept it running from day to day. 

Q. I see. It was a current record? 

A. A current record. 

Mr. Lasky: I will ask the Reporter to mark the 
paper [45] just referred to by the witness as Plain- 
tiff’s Exhibit 16 for identification. 


(The document referred to was thereupon 
marked by the Reporter as Plaintiff’s Exhibit 
No. 16 for identification. ) 


Q. (By Mr. Lasky): Now, Mr. Gassman, 
directing your attention to these checks, as shown on 
the list which we have just had marked, which 
were made payable to the United Produce Com- 
pany, drawn on the Lofendo account: What was 
done with those after they were completed in the 
United Produce Company offices? 

A. ‘Those checks were then, in turn, turned over 
to the Merchandise National Bank, in Chicago, in 
payment of loans which they had made to the 
United Produce Company. 

Q. Now, what about the checks signed in blank 
by Lofendo, and filled out in the United Produce 
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Company offices, to payees other than United Prod- 
uce Company? What was done with those? 

A. Well, those checks were then either distrib- 
uted, or mailed, or in some way they got to the 
payees they were intended for. 

Q. In connection with business of the United 
Produce Company ? [46] 

A. Why, I would rather assume that it was, 
though I don’t know, sir. 

Q. Do you know whether or not they were used 
to pay obligations of the United Produce Company ? 

A. I don’t know that either, sir. 

Mr. Lasky: I see. Now, Mr. Erskine, do you 
have the original checks? 

Mr. Erskine: Yes. 

Q. (By Mr. Lasky): JI show you here six 
ehecks which have been marked on the taking of the 
deposition of a man by the name of Estribou, as 
Exhibits 18, 14, 15, 16, 17 and 18 for identification, 
and ask you to look at them, please. 

A. Yes, I have. 

Q. You have looked at them? 

A. Yes, sir. 

Q. Now, I call your attention to the fact that 
they are all made payable to Lofendo, dated No- 
vember—what is the date, the 10th? 

A. The 8th. 

Q. (Continuing): 8th, 1948, and if you will 
look on the reverse side, you will find in rubber 
stamp, Frank C. Lofendo, as the endorser. 

A. Yes, sir. [47] 
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Q. Can you state where that endorsement was 
placed on them? 

A. That endorsement was placed on them in the 
same office as that where the stamp was. 

Q. Of the United Produce Company? 

A. Yes, sir. 

Q. And do you know who put it on there? 

A. That would be difficult to say at this time. 
As I explained before, whoever was handling it at 
that particular time, could have put the rubber 
stamp endorsement on them. 

Q. Some employee? A. Yes. 

Q. Of the United Produce Company ? 

A. An employee of the United Produce Com- 
pany, yes, sir. 

Q. Now, after those checks had been so en- 
dorsed, will you state how they were transmitted to 
the Bank of America—well, I believe you stated 
before, that it was done in the manner you have 
described. A. Yes, sir. 

@. For all such checks similarly endorsed? 

A. Yes, sir. 

Q. They were placed in an envelope, addressed 
to the Bank of America? [48] 

A. No, sir, they were placed in an envelope ad- 
dressed to the Bank of America, and then that 
envelope placed in another one, addressed to Dean 
Howells. 

Mr. Lasky: Now I am going to return these to 
you, Mr. Erskine. They are sufficiently identified 
for our record, are they not? 
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Mr. Erskine: I think so. 

Mr. Lasky: So that we do not need to put 
photostats in here. 

Q. I show you, Mr. Gassman, a series of checks 
that were marked the other day, in the taking of 
the deposition of Mr. Messenger, as Defendant’s 
Exhibits 11-A, 11-C, 11-E, 11-G, 11-I, 11-K, 11-L, 
11-M, 11-N, 11-0, 11-P, 11-Q, 11-R, 11-S, 11-U, 
11-X, 11-Y, 11-W, and 11-Z, and ask you to look at 
these, please. (Handing documents to the witness.) 

A. Yes, sir. 

Q. You have looked at those? A. Yes, sir. 

Q. You will notice that these checks are dated 
November 1st, November 3rd, November 5th, No- 
vember 6th, November 8th, November 9th, Novem- 
ber 10th, November 12th, and I believe that there 
are some on the 11th, and similar dates—November 
13th—1948. | 

Can you tell me whether or not these were [49] 
checks which were signed originally in blank by 
Frank C. Lofendo? 

A. I can’t definitely tell you that, whether they 
were previously signed in blank by Frank C. Lo- 
fendo or not, based upon what I said before, that 
we did have a lot of signed checks in the offices 
of United Produce Company, and I would assume— 
well, I won’t say that. 

Mr. Erskine: Well, now, I don’t think you 
should state your assumption. 

The Witness: No, I don’t want to say that. 

@. (By Mr. Lasky): State your best recollec- 
tion. 
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A. As I recollect it at the present time, these 
checks did come from the batch of blank checks 
that we had in the office of United Produce Com- 
pany at that time. 

Q. Now, during the month of November, 1948, 
can you state what proportion of the checks that 
were drawn on the Lofendo account, were filled out 
on checks that had been signed in blank by Lofendo? 

A. By far the greatest majority; it would prob- 
ably vary anywhere from 90 to 99 per cent. 

Q. Can you recall any at all, in the month of 
November, that were not originally signed in blank 
by Lofendo, and filled out in the manner you have 
previously described? [50] 

A. I ean’t recall any, but that wouldn’t neces- 
sarily mean that there were not any. 

Q. I see. All right. Did Mr. Lofendo give any- 
thing to the United Produce Company for the 
United Produce Company checks made out to him 
and endorsed by means of the rubber stamp? 

A. I don’t understand your question. 


* % *% 


Q. Well, checks are ordinarily issued in pay- 
ment of something, I assume. Did Mr. Lofendo make 
payment of anything to the United Produce Com- 
pany? A. Did he make payment 

Mr. Sokol: <A quid pro quo. 

The Witness: No. 

Mr. Sokol: <A ‘‘this’’ for a ‘‘that’’? [51] 

The Witness: No. 
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Mr. Sokol: If I give you a check, it 1s generally 
assumed that you give me something back, or that 
I owe it to you, or something. 

The Witness: I understand. 

Mr. Sokol: Off the record, if you please. 


(There occurred at this point an informal 
discussion, outside the record, which was not 
recorded by the Reporter.) 


The Witness: ‘To my knowledge, United Produce 
Company did not receive anything for the checks 
which were given to Mr. Lofendo. 

Mr. Erskine: Pardon me. You said, ‘‘Not to my 
knowledge.’’ Do you mean by that, so far as you 
know? 

The Witness: Yes, sir, that is what I mean. 

Mr. Erskine: All right. 

The Witness: So far as I know. 

Q. (By Mr. Lasky): You were the bookkeeper, 


were you not? A. Yes. 
Q. Of United Produce Company? 
A. Yes, sir. 


Q. And you had supervision of the United Prod- 
uce Company books? [52] 

A. Everything except accounts payable. 

Q. Except accounts payable? A. Yes. 

Q. All right. Now, from your familiarity with 
the books, do you reeall having seen anything, or 
any record of anything that Lofendo gave for those 
checks which were made payable to him, and en- 
dorsed by means of the rubber stamp? 
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A. That would be a very difficult question for 
me to answer. There was a lot of cards, by that 
I mean, bookkeeping cards, that had Mr. Lofendo’s 
name on them, as shipper; but whether United 
Produce Company actually got actual cars, I don’t 
know, where they were marked with his name. 

Q. When such checks were entered in the books 
of record of the United Produce Company, those 
checks made payable to Lofendo and endorsed by 
means of the rubber stamps, what were they re- 
corded as being for? 

Mr. Erskine: Now, I assume that the books 
themselves would be the best evidence, but I will 
not press the objection. I have reserved my ob- 
jection, so never mind. Subject to my reservation, 
go ahead. 

The Witness: Would you restate the question, 
please. 

Mr. Lasky: Read it, please, Mr. Reporter. [53] 


(The question was thereupon read by the 
Reporter as above recorded.) 


A. Checks were issued to Lofendo in payment 
of cars, as indicated, when payment was requested, 
or in those cases where they were not made in 
payment of cars, they were supposed to have gone 
as pre-season advances to Lofendo. 

In other words, there were two types—I mean, 
the checks that were issued were either as an 
advance, charged to his account, or in payment of 
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ears that he purchased, as far as I was familiar 
with it. 

Q. (By Mr. Lasky): Can you tell us, when the 
record shows something about cars, whether any 
such cars were actually shipped? 

A. Not being the traffic man 

Mr. Erskine: How? 

A. I say, not being the traffic man, I couldn’t 
say for sure that those cars were not shipped; but 
from my familiarity 

Mr. Erskine: Well, now, just a moment. 

Q@. (By Mr. Lasky): He has the right to an- 
swer, on his familiarity. Let him answer. 

A. (Continuing): From my familiarity with 
what was [54] transpiring in the United Produce 
Company offices, by far the greatest portion of those 
checks were not in payment of cars actually shipped. 

Q. Allright. Now, did United Produce Company 
give to Mr. Lofendo anything for the checks signed 
in blank by him, and filled out in the United Prod- 
uce Company’s name there in the offices of the 
United Produce Company ? 

A. I am sorry, but I don’t understand that 
question. 

Mr. Lasky: I will rephrase it. 

Q. You have already testified that there were 
certain checks signed in blank by Lofendo, and left 
at the offices of the United Produce Company, and 
from time to time the payees and the amounts were 
filled in, and in a great number of them the payee’s 
name was that of the United Produce Company. 
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AY Wes, sir 

Q. Now, in such cases, did the United Produce 
Company give anything to Lofendo for those 
checks? 

A. Did the United Produce Company give any- 
thing to Lofendo for those checks? 

Q. Yes. 

A. No, sir, except that additional checks were 
issued by the United Produce Company, to be 
mailed, or to be sent to the Bank of America, to 
cover those checks that were [55] issued. 

Q. I see. In other words, when a check signed 
in blank by Lofendo was filled out in some amount, 
and the name of the United Produce Company put 
in there, then somewhere about the same time a 
check of the United Produce Company was made 
out to Lofendo, stamped with the rubber stamp, 
and sent out in the manner you have described ? 

A. That is right. In other words, it was done 
approximately within one day, at the most. 

Q. And you maintained this record, which has 
been identified as Plaintiff’s Exhibit No. 16, to see 
that the amount of checks going both ways, bal- 
anced; is that correct? 

A. Well, the general objective was that there 
would be more money in the Bank of America ac- 
count—or, in Mr. Frank C. Lofendo’s account, than 
there was drawn against them, so as to maintain 
a balance there, which the Bank of America re- 
quested from Mr. Frank C. Lofendo. 

Mr. Erskine: Well, now, just a moment. How 
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do you know that the Bank of America requested 
that? 

Mr. Lasky: I will take care of that. You may 
cross-examine him in proper order, Mr. Erskine. 

Q. (By Mr. Lasky): I will ask you that ques- 
tion myself: In what manner did it come to your 
knowledge that the Bank of America had requested 
a balance be maintained in the Frank C. Lofendo 
account ? 

A. It came to my knowledge from Mr. Rosenthal, 
who informed me about trying to keep approxi- 
mately $20,000 to $30,000 balances in Mr. Lofendo’s 
account, as that was requested of Mr. Lofendo by 
the Bank of America. 

Q. And when was it that Mr. Rosenthal told 
you that? 

A. I don’t know the exact date, but—— [57] 


*% * *% 


Q. (By Mr. Lasky): You were interrupted; 
proceed, please. . 

A. (Continuing): but after there had been 
some difficulty between the checks that were—that 
is, with respect to the balance of the account that 
Mr. Lofendo was maintaining at the Bank of Amer- 
ica, in Bakersfield, as I recall it, there was a trip 
to California by Mr. Lofendo and Mr. Rosenthal, 
the exact date of which I don’t know at this time. 

Oe iecec: 

A. (Continuing): With reference to the bank 
account of Mr. Frank C. Lofendo. 
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Q. Well, now, with respect to the conversation 
between you and Mr. Rosenthal, with respect to a 
trip made to California by Mr. Rosenthal and Mr. 
Lofendo: Was the conversation before or after 
that trip? 

A. The conversation with reference to maintain- 
ing the balance? 

Yes. A. Is that what you mean? [58] 
Yes. 

I believe that was after the trip. 

To the best of your recollection? 

To the best of my recollection, yes, sir. 
About how long after it? 

Oh, it would be difficult to say. 
Approximately. 

Probably within four, five or six days, any- 
way, from the time he returned—well, probably 
immediately upon his return, or shortly thereafter. 

Q. Is that to the best of your recollection? 

A. Yes, sir. 

Q. All right. Now, so that the record will be 
straight, will you repeat what that conversation was, 
what Mr. Rosenthal told you at that time? 

A. Mr. Rosenthal told me at that time that the 
Bank of America requested that a balance of some- 
where between $30,000—or around, I should say, 
£30,000, or thereabouts, be maintained in the Frank 
C. Lofendo account; and, in keeping those records, 
we tried to mail sufficient checks to the Frank C. 
Lofendo account ao keep the balance somewhere he- 
tween $20,000 and $30,000. 
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Q. And did Mr. Rosenthal tell you to do that? 

A. Yes, he did. [59] 

Q. Did you follow those instructions ? 

A. Yes, I followed those instructions that were 
given to me by the officer of the company. 

Q. In other words, you caused the completed 
checks, in sufficient amount, to be sent out to 
Bakersfield for that purpose? 

A. That is right. 

Q. Now, did you ever give to Mr. Lofendo any 
record of the checks drawn on his account? 

A. Did I ever give any record to him? 

Q. Yes. 

A. Well, of course, he had the statements 
originally which came back, and he in turn turned 
them over to the United Produce Company. 

Q. Did you ever give to him any record of the 
checks signed by Lofendo, and payable to the order 
of United Produce Company ? 

A. I don’t follow your question. 

Q. Well, first I asked you about checks which 
United Produce Company made payable to the 


name of Lofendo. A. Yes. 
Q. And now I am asking you about the other, 
the reverse. A. Oh. 


Q. That is, checks signed by Lofendo on the East 
Bakersfield [60] Branch account, and payable to the 
United Produce Company. A. I understand. 

Q. You maintained a record of those checks. 

A. Yes, sir. 

Q. Did you ever give a record to Lofendo? 
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A. Of the exact—well, it wasn’t the rule, I will 
say, for him to want to know exactly what was go- 
ing on with the account after he returned from 
California. 

Prior to that time he was more or less familiar 
with the status of the account. After he came back 
from California, however, he was not too familiar 
with what was transpiring in the account. 

Q. Well, now, you did not give him a record of 
what was going on in the account, did you? 

A. Well, I couldn’t definitely say that I did not 
give him a record, no, sir. He may have inquired 
sometime during the business hours, as to what was 
going on there, and [ might have told him; but from 
the point of view of telling him exactly, from day 
to day, or being familiar with every single item 
that was transpiring through that account—he 
definitely was not. 

Q. You say that he was not familiar—that after 
he came back from California, he was not familiar 
with the [81] status of the account. How do you 
know he was not familiar with the condition of the 


account ? 

A. Well, he wouldn’t see the checks that were 
being issued in most cases, after he had signed a 
check in blank. 

Mr. Lasky: Now, Mr. Erskine, I want to bother 
you again for those six checks. 

Mr. Erskine: Yes. 

Q. (By Myr. Lasky): We showed you here a 
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while ago six original checks, marked as Exhibits 
13 to 18 both inclusive on the Estribou deposition. 
Did you ever show those to Lofendo ? 

A. Did I ever show these to Lofendo? 

Q. Yes. 

A. The chances are he didn’t see them, but I 
couldn’t say that I didn’t show them to him or that 
I did show them to him; I don’t know. 

Q. Do you have any recollection at all? 

A. That would be an extremely difficult matter. 
With the volume of checks that we handled, to pick 
any checks out of the air, and ask me if I showed 
them to him—I wouldn’t know. 

Q. Well, what proportion of the checks made 
payable to Lofendo were shown to him? 

A. Oh, an insignificant portion, if any. [62] 

Q. Now, let me ask you this question: Can you 
state whether the funds passing into the Lofendo 
account on the basis of the United Produce checks, 
were disbursed by checks prepared in the United 
Produce Company offices? A. Repeat that. 

Mr. Lasky: Wi5ll you read it, please. 


(Thereupon the question was read by the 
Reporter as above recorded.) 


A. As [I stated before, by far the greatest ma- 
jority of the checks that were drawn on the Lofendo 
account, were issued in the United Produce Com- 
pany offices; but there were also exceptions to that 
rule, as stated before. 

Q. (By Mr. Lasky): Were those checks drawn 
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on the Lofendo account, used for United Produce 
Company purposes ? 

A. Those that were made payable to the United 
Produce Company, were used for United Produce 
Company transactions. 

Q. Now, how about those which were made pay- 
able to Max Felbaum & Co.? 

A. Those that were made payable to Max Fel- 
baum & Company were also used for United Prod- 
uce Company purposes. 

Q. How about those made payable to—I think it 
was Alfinito & Company—or J. Alfinito & Com- 
pany? [63] 

A. Those also were United Produce Company 
purposes, or transactions. 

Q. And Gene Tufo—those made payable to Gene 
Tufo ? 

A. I can’t definitely say in that case whether 
they were or not. 

Mr. Lasky: I was going to bring some checks so 
made payable, but unfortunately, I do not have 
them with me here. 

Q. Now, I show you here a batch of documents 
that were marked on the deposition of Mr. Messen- 
ger aS Defendant’s Exhibits 26, 27, 28, 29, 30 and 31 
for identification, each one of which consists of a 
number of parts, A, B, C, D, E, and so forth, and 
ask you to look at these. I will give all of them to 
you. 

A. Yes, I have looked at them. 

Q. These others down here also (indicating) are 
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part of the group. 

A. Then I had better look at all of them. 

Mr. Lasky: Yes. Incidentally, Mr. Reporter, I 
think that this record should disclose among the ap- 
pearances, that of Mr. Sokol, as attorney for the 
witness. 

Q. You have now looked, Mr. Gassman, at Ex- 
hibits 26, 27, 28, 29, 30 and 31? A. Yes. [64] 

@. Are you familiar with those papers? 

A. Yes—TI have seen them. 

Q. Will you state what they are? 

A. They are assignments of loans to Merchan- 
dise—or, no. I am trying to think of the word to 
use. These are names of accounts, and the assign- 
ments and scheduled listings of the accounts, that 
were turned over to the Merchandise National Bank, 
upon which the Merchandise National Bank based 
their loans to the United Produce Company. 

Q. Now, did you physically take those papers 
down from time to time to the Merchandise Na- 
tional Bank? A. Yes, sir, I did. 

Q. And at the time you took those down to the 
Merchandise National Bank, and delivered them to 
that bank, were they all filled out, or was there 
nothing on there but the rubber stamp over the 
signature of Mr. Rosenthal? 

A. No, they were completely filled out on the 
typewriter of the United Produce Company. 

Q. Now, as an illustration, I will take Defend- 
ant’s Exhibits 30-A and 30-B. You will notice that 
30-B shows a rubber stamp. A. Yes, sir. 
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Q. And a legend. [65] A. Yes. 
Q. ‘“‘United Produce Company, by’’—the signa- 
ture; is that correct? A. Yes. 


@. Rosenthal’s signature? 

A. Yes, Rosenthal’s signature. 

Q. And everything appearing above that signa- 
ture in typewriting: Was that in there, when de- 


livered to the bank? A. Yes, sir. 
Q. And is that also true of all the other exhibits 
that have just been referred to? A. » Yes, sir. 


Mr. Lasky: Now, since these have been identified 
in the deposition of Mr. Messenger, I take it we do 
not have to make copies for this deposition. 

Mr. Erskine: Oh, no. 

Q. (By Mr. Lasky): Now I show you here a 
batch of checks of the United Produce Company, 
bearing the name of Frank C. Lofendo, and bear- 
ing the dates of November 15th, 16th, 17th, and I 
believe there are some on the 19th here, which ap- 
pear never to have been cancelled. 

Does counsel want to see them? [66] 

Mr. Erskine: Yes. 

Mr. Lasky: I show them to you. 

A. Yes, sir, I have seen them. 

Q. (By Mr. Lasky): Tell me what those are. 

A. These are checks of the United Produce 
Company, made payable to Frank C. Lofendo, and 
endorsed with the rubber stamp previously men- 
tioned, on the back of the check. 

Q. When were they prepared? 
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A. When were they prepared ? 

Q. Yes. 

A. That is a difficult question to answer. The 
date, as it appears on the check, may not be the 
date of preparation. 

Q. Will you explain how that came about? 

A. Well, I will have to think about that for 
just a moment, if I may. 

Q. Yes. 

A. Asa rule, most of the checks were dated on 
the day they were prepared, but that does not 
necessarily mean, however, that it would be that 
date, for the reason that if there were a lot of checks 
going to the bank on that particular day, in order 
to make it appear as if not all [67] of those checks 
were issued on the same date to him, the dates 
would be changed. 

Q. Did you prepare checks of United Produce 
Company payable to the name of Frank C. Lofendo, 
and have them ready for use whenever you wanted 
to get a proper balance in the Lofendo account? 

A. Well, the procedure was one of—it was a 
matter of expediency. In other words, the United 
Produce Company generally had some idea as to 
what deposit they would have to make during the 
day, in order to cover checks that would clear dur- 
ing that day on the United Produce Company ac- 
count, and those checks were prepared at the first 
moment of spare time during the day, during the 
course of the day’s business. 
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In other words, they were not prepared at any 
special time; they were prepared as the occasion 
arose, or as we had the time to do them, and then 
whether an additional check had to be added or one 
held back, or something like that, was a matter of 
judgment, and things of that sort, for the indi- 
viduals involved, during the day. 

Q. Well, then, by means of your record, Plain- 
tiff’s Exhibit No. 16 for identification, did you 
determine when it was desirable to send out to the 
East Bakersfield [68] Branch of the Bank of Amer- 
ica, the checks payable to Frank C. Lofendo? 

A. Yes, sir. 

Q. Now, those particular checks that you have 
in your hand there, Mr. Gassman, were never used ? 

A. Well, from appearances, it would seem that 
they were not used. 

Q. Can you explain how it happened that those 
were not used ? 

A. I don’t really know; I don’t even know where 
they were, or where they came from, except the 
fact that they were issued to him. 

The only thing that I can say is that they were 
probably mailed to him, as other checks were, and 
noting the dates on them, although as I say those 
dates may not be exactly correct, though they would 
not be off by probably more than one or two days— 
noting that they came close to the time when the 
United Produce Company ceased operating, what 
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probably happened was that they never got into the 
bank. : 
Q. Well, I will ask you this question, Mr. Gass- 
man: At the time you left United Produce Com- 
pany, late in November, I think you have already 
testified that there was a group of signed blank 
checks, signed in blank by Lofendo. [69] 

Was there also, do you recall, a group of checks 
of United Produce Company, made out to Lofendo, 
and stamped with the rubber stamp endorsement, 
but not yet sent out to Bakersfield ? 

A. There were no such checks. 

@. You do not recall any such? 

A. No, sir, I don’t recall any such. Those checks 
were prepared as they were needed to cover de- 
posits. 

Mr. Lasky: I will ask the Reporter to mark this 
group of checks as Plaintiff’s Exhibits 17-A to 17-S 
both inclusive for identification. 


(The documents referred to were thereupon 
marked by the Reporter as Plaintiff’s Exhibits 
17-A to 17-S, both inclusive for identifica- 
tion.) [70] 

* * ay 

Mr. Lasky: I will reframe the question. 

Q. Was the account in the name of Frank C. 
Lofendo, at the East Bakersfield Branch of the 
Bank of America in Califorma, just another pocket 
of the United Produce Company, out of which it 
operated ? 
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Mr. Erskine: Well, now, that is objectionable 
also. 

Mr. Lasky: What is the objection? 

Mr. Erskine: As leading and suggestive. 

Mr. Lasky: All right. I will reframe it again. 

Mr. Erskine: I do not want to put any obstacle 
in your path. Let me see just a moment. Has he 
not already testified that that account was used for 
the purposes of the United Produce Company ? 

Mr. Lasky: Well, that is my construction of 
what he has testified to. If that is your construction 
of what [71] he has testified to, I will not pursue it. 

Mr. Erskine: I am not sitpulating to anything. 
I am just trying to find out. I do not like this use 
of terms like ‘‘another pocket,’’ and so forth. I do 
not know what that means. 

Mr. Lasky: Well, let me reframe it again, Mr. 
Erskine. 

Mr. Erskine: I do not want to be captious, par- 
ticularly at the hour of 7:45 p.m. 

--My. Lasky: I will reframe it again, and maybe 
this time I can bypass your scrutiny. 

Q. Was the account maintained in the name of 
Frank C. Lofendo, at the East Bakersfield Branch 
of the Bank of America, another account of the 
United Produce Company ? 

A. I will answer your question in this way: I 
will say that it was instrumental in carrying on the 
business of United Produce Company, and that 
United Produce Company did utilize the account of 
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Frank C. Lofendo, to carry on its day-by-day busi- 
ness. 

Q. And what was the purpose of the utilization 
of that account; for what purpose was it utilized ? 

My. Sokol: If he knows. 

A. I don’t know how to answer that question. 

Myr. Lasky: If you know. 

Mr. Sokol: I just want to interject this—and 
it [72] may be a part of the record, or not—that 
circumstances have made it such that he has learned 
a great deal more about the machinations of the 
United Produce Company since he has left their 
employ, from me. 

Mr. Lasky: All right. 

Mr. Sokol: Because I have had certain conversa- 
tions with certain individuals, and in turn, in dis- 
cussing the case with him, there have been developed 
certain things which were behind certain things at 
the time he did them, at someone else’s instructions, 
that, when they were done, were not apparent, that 
he did not know at the time, but learned subsequent 
to that time, because of certain things he has been 
told about it. 

Mr. Lasky: I will withdraw the question. 

Q. Do you know who Dean Howells was, or is? 

A. DoI know who he is? 

Q. Yes. 

A. I only know who he is from what I have 
been—from what I have heard. 

Q. Well, from whom have you heard that? 
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A. From Frank Lofendo, and from Mr. Rosen- 
thal, but it was in general conversation, not specif- 
ically discussing Dean Howells, but having heard 
that there was a Dean Howells. However, I have 
never seen him, and I would not [73] know what he 
looked like, in a million years. 

J have just heard his name. 

Q. All right. I want you to tell me what you 
have been told relative to Dean Howells by Frank 
C. Lofendo. I am not going to ask you what you 
have been told by Mr. Rosenthal. 

A. Well, I wouldn’t say that I was told definitely 
from Frank Lofendo, that it was told to me directly. 

Q. Well, all right, but did you hear it from him? 

A. I heard it in the office, as part of conversa- 
tion that he may have been having with individuals 
in the office. 

@. But whether he was speaking to you, or to 
someone else, you heard it from him? 

A. Yes, sir. 

@. And what was it he said? 

A. All that he said, as far as Dean Howells was 
concerned, was that Dean Howells was an employee 
of Mazzic Farms, and anything else about him I 
don’t. know. 

Mr. Lasky: All right. Well, subject to any sug- 
gestion that my associate, Mr. Riordan, may make, 
I am through. May we consult for a moment? 


(A short intermission occurred. ) 
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Mr. Lasky: ‘The direct examination is concluded. 
I [74] will, however, ask the Reporter to mark the 
balance of Exhibit 5, which I previously referred to, 
as Plaintiff’s Exhibit 18 for identification. 


(The documents referred to were thereupon 
marked by the Reporter as Plaintiff’s Exhibits 
18A to 18-BB for identification.) 


Mr. Erskine: Off the record. 


(There occurred at this point an informal 
discussion, outside the record, which was not 
recorded by the Reporter.) 


(And Thereupon, the further taking of said 
deposition was adjourned until Thursday, De- 
eember 8, A.D. 1949, at the hour of 5:30 o’clock 
p-m., at the same place.) [75] 


Direct Examination 
(Continued) 
By Mr. Lasky: 


Q. Mr. Gassman, I am going to show you a little 
Sheaf of papers, marked on the deposition of Mr. 
Messenger as Defendant’s Exhibits 40-A, 40-B, 40-C, 
and so forth, and I merely want to ask you to look 
at those, and tell me whether or not those papers 
are in your handwriting. 


(The witness examined the documents re- 
ferred to.) 
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Mr. Lasky: J might say, Mr. Erskine, I had 
them here the other night, and forgot to refer to 
them. 

A. Yes, they are, with the exception of: 

Q. By Mr. Lasky): With the exception of 
what? A. This one here. (Indicating.) 

Q. With the exception of Messenger Exhibit 
40-B, the others in the same Exhibit 40 group are 
in your handwriting; is that correct? 

A. That is right. 

Mr. Sokol: Please speak up, Mr. Gassman, so 
that the Reporter can hear you. 

The Witness: Yes—they are. [77] 

Q. (By Mr. Lasky): Now, Mr. Gassman, last 
Tuesday evening you testified to sending out checks 
and deposit slips to Bakersfield, California, enclosed 
in an envelope of the Bakersfield Inn, addressed to 
the Bank of America, in turn enclosed in another 
envelope, addressed to Mr. Dean Howell. 

Did you enclose in the outer envelope a slip of 
paper, with notations on it indicating the date when 
the inner envelope was to be sent to the Bank of 
America for deposit? 

A. I would like to make one correction in what 
T said. 

Q. Yes. 

A. With reference to mailing the first envelopes, 
IT might have incidentally mailed some of them, but 
of course, that was generally not my task. That was 
a part of the task of anybody who was taking care 
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of the mail, so that there would have been another 
individual who would have actually done the mail- 
ing, probably, in 95 to 97 per cent of the cases; and, 
as an exception, I, as an individual, may have 
mailed them. 

From the point of view of putting a note on, I 
would say that there were some cases 1n the be- 
ginning where a note was put on, upon instruction 
from an officer. 

Q. Of the United Produce Company ? 

A. Of the United Produce Company, yes, sir. 
Later on there was no necessity for it, because they 
had to go to the bank as soon as they arrived in 
California. 

Q. But in the earlier cases, you did include a 
note in the outer envelope, with notations as to 
when the inner envelope was to be sent on to the 
Bank of America for deposit? 

A. Yes sir—that is, I would not say all the time, 
but there were definitely instances of that sort. 

Q. Now, Mr. Gassman, I show you here a group 
of 42 checks of the United Produce Company, each 
payable to Frank C. Lofendo, and each having on 
the back the rubber stamp endorsement ‘‘Frank C. 
Lofendo,’’ and all of them appearing to have cleared 
through the bank, drawn on the Merchandise Na- 
tional Bank. 

Does counsel want to see these ? 

Mr. Erskine: I might just glance at them, yes. 
Thank you. 
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Mr. Lasky: The aggregate amount. of these 
checks being $763,340.32, I believe. 
Mr. Erskine: All right. [79] 
Q. (By Mr. Lasky, continuing): Now will you 
look at these checks, please, Mr. Gassman. 


(The witness examined the documents re- 
ferred to.) 


A. Yes, sir, I have looked at them. 

@. Now, in the case of all these checks, bearing 
the rubber stamp endorsement of Frank C. Lofendo, 
were those checks prepared, and the rubber stamp 
placed on the checks, in the manner in which you 
described with respect to similar checks? 

A. Yes, sir. 

Q. Now, I call your attention to one check in 
the group for $33.62, which has the endorsement 
‘‘Rrank C. Lofendo”’ on it in writing. 

A. I see that. 

Q. In handwriting. Do you recall that check? 

A. No, sir, I do not; it would make no impres- 
sion upon me at all. 

Q. I see. Can you recognize that as Mr. Lo- 
fendo’s handwriting? A. Yes, sir, I do. 

Q. But in the case of the other checks in the 
group, the endorsement was put on by the rubber 
stamp, by someone in the employ of United Produce 
Company ? A. Yes, sir. [80] 

Q. And the checks were then forwarded to 
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Bakersfield, California, in the manner which you 
have already described ? A. Yes, sir. 

Mr. Lasky: I have no further questions. I think 
that these cheeks should be marked as Plaintiff’s 
Exhibits 19-A, and so forth; and then, Mr. Erskine, 
I think we would like to withdraw them, and sub- 
stitute photostatic copies. 

Mr. Erskine: All right. 

Mr. Lasky: Because there may be occasion to 
use them elsewhere. 

(The checks referred to were thereupon 
marked by the Reporter as Plaintiff’s Exhibits 
19-A to 19-PP, both inclusive, for identifica- 
tion. ) 
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us. Merchandise Natl. Bank of Chicago 1271 
DEFENDANT’S EXHIBIT O 


Western Union 
[Telegram] 
OA122 
O.CB113 56 2 Extra Colleet—WV Chicago, IIL, 20 
1023A—I. N. Tarr, Assistant Cashier, Bank of 
America—432x108—Hast Bakersfield Branch, Ba- 
kersfield, Calif— 

Answering Wire Re: United Produce We Loan 
Them Legal Limit on Secured Basis. Net Worth 
of Company Over Eighty Thousand Dollars. Im- 
possible for Us to Set Limit on Acceptance of Their 
Checks Up to Present Have Never Returned Any 
Checks. Suggest You Contact Your Main Branch 
at Fresno, California, Who Have Complete Infor- 
mation. 

MERCHANDISE NAT’L BANK 
OF CHICAGO, 


J. H. REICHWEIN, 
Vice-President. 


[Endorsed]: Filed June 20, 1950. 
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Merchandise National Bank 
of Chicago 
Merchandise Mart 
Chicago 54 


September 22, 1948. 
Bank of America, 
Fresno Main, 
Fresno, California. 


Gentlemen: 
In reply to your telegram of September 21, we 
wired you as follows: 
‘‘Refer wire date. Checks in amount mentioned 
good at this time. U. P. Company well and 
favorably known to us. Extend loans in six 
figures under special arrangements. Writing.” 


We are pleased to advise that we have had a 
very satisfactory account from United Produce 
Company, 1421 South Aberdeen Street, this city, 
since September, 1945, it being their practice to 
maintain balances averaging in satisfactory five- 
figure proportions. We hold at their disposal a 
line of credit to the extent of our legal loaning 
limit of $200,000, under special arrangements, and 
find that they make proper use of this commitment. 
Tn addition to the foregoing line, we also discount 
customers’ drafts for them to the extent of $250,000 
and our experience in connection with same has 
been favorable. The latest financial figures we have 
seen from the company is for their fiscal year ended 
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June 30, 1948, at which time they reported a net 
worth in the amount of $82,000 in addition to $25,- 
000 which was advanced to the company by the 
principals. The company is making progress from 
the standpoint of operations. 

In our dealings with them we have come to enter- 
tain a favorable regard for the account in this 
quarter, which is best evidenced by the support we 
extend. 


Very truly yours, 
/s/ BF. W. RUDOLPH, 
Assistant Vice President. 


[Stamped]: Received Sep. 24, 1948. Fresno 
Main Office, Bank of America N. T. & S. A. 


[Stamped]: Confidential! For your private use, 
and without responsibility on the part of this Bank 
or its Officers. 


FW Rudolph: VD 
Air Mail 
[In Margin]: Jacks Fruit Co. 
Jack Oddo 
Received September 24, 1948. 
[Endorsed]: Filed June 20, 1950. 
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Stipulation 
Commercial Account Ledger 


Defendant’s exhibit HH hereby placed in evi- 
dence, are copies of the commercial ledger sheets 
for the period from October 30th to and including 
November 27, 1948, of United Produce Co. on the 
books of Merchandise National Bank. 

* * * 

The term ‘‘apparent noon day balance’’ as used 
in this stipulation, relative to the commercial ledger 
sheet, is used to mean the balance as it physically 
appears on the face of the sheet and is without 
prejudice to the contention of any party that the 
balance was or was not an actual noon day balance. 


Note Liability Ledger 


Defendant’s Exhibit II hereby placed in evi- 
dence is a copy of a sheet of the note lability ledger 
of United Produce Co. with Merchandise National 
Bank covering the period from October 25, 1948, 
to December 6th, 1948. 

The column headed ‘‘credits’’ on the note lability 
ledger shows entries as of November 5, 1948, agere- 
gating $1.525,054.84. Said amount of $1,325,054.84 
is the sum total of the face amount of a note for 
$200,000.00 executed by United Produce Co. to Mer- 
echandise National Bank under date of October 5, 
1948, plus all other notes executed by United Prod- 
uce Co. to Merchandise National Bank during the 
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Defendant’s Exhibit NN—(Continued) 
month of October, 1948. All the notes executed by 
United Produce Co. to Merchandise during the 
months of October and November were in the form 
of a note introduced in evidence and marked 
*‘Plaintiff’s Exhibit 5’’ and the maturity dates of 
all the notes executed by United Produce Co. to 
Merchandise during the month of October, 1948, 
specified a maturity date of November 5, 1948. 

The note lability ledger contains a column headed 
‘‘debits,’’ and there is entered in this column as of 
November 1st, $57,870.32; as of November 3rd, 
$60,457.24 and $70,628.40; as of November 4th, 
$42,829.26 and as of November 5th, $108,581.58 and 
$200,000.00. All of the last mentioned items are 
the face amounts of notes in said form executed 
by United Produce Co. to Merchandise National 
Bank during the period from November 1st to and 
including November 5th, 1948, and specified a ma- 
turity date of December 3, 1948. 

Under the column headed ‘‘assigned accounts’’ 
on the note liability ledger there is an entry under 
November 5, 1948, of $540,366.80. This amount of 
$540,366.80 is the aggregate amount of said notes 
executed by United Produce Co. to Merchandise 
National Bank during the period from November 
1st to and including November 5th, 1948. 

The entries made in the column headed ‘‘debits’’ 
in the note lability ledger during the period from 
November 6th to November 16, 1948, are the 
amounts of notes executed by United Produce Co. 
to Merchandise National Bank during that period; 


1276 Bank of America N.T.&S.A., et al. 


Defendant’s Exhibit NN—(Continued) 

and each such note specified a maturity date of De- 
eember 3, 1948; and each of the amounts entered 
in the column headed ‘‘assigned accounts’’ in the 
note liability ledger under said figure of $540,366.80 
is the total in dollar face amount of the notes of 
United Produce Co. to Merchandise National Bank 
as of the date of such entry. To illustrate what 
is stated in the next preceding sentence, the figure 
$1,287,064.70 entered in the column headed ‘‘as- 
signed accounts’’ on the note liability ledger, rep- 
resents the total face amount of notes executed by 
United Produce Co. to Merchandise National Bank 
from November 1 to November 16, 1948. All of the 
notes executed by United Produce Co. to Merchan- 
dise National Bank during the month of November, 
1948, specify as the date of their maturity December 
3, 1948, and all of said notes, as previously stated, 
were in the form of said note already introduced 
in evidence and marked Plaintiff’s Exhibit 5. 

The amounts of all notes executed by the United 
Produce Co. to the Merchandise National Bank 
were credited upon the dates of the notes on the 
commercial ledger sheet of the United Produce Co. 
and the amounts were prefixed with the letters 
“CC” to distinguish such credits from deposits 
made by the company. All credits on United Prod- 
uce Company’s Commercial ledger sheet on plain- 
tiff’s books which composed the apparent noon day 
eredit balance thereon at the close of business on 
November 13th, 1948, came from Merchandise Na- 
tional Bank loan department, except $8,500 which 
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was based on a deposit of a check never collected. 
The remainder of the apparent noon day credit 
balanee on said ledger sheet at the close of busi- 
ness on November 13, 1948, after the deduction from 
said balance of $8,500.00, was composed of about 
90% of credits coming from loan operations se- 
eured by alleged accounts receivable assigned by 
United Produce Company and other security and 
about 10% of credits coming from discount of 
drafts for United Produce Company. A copy of 
the credit ticket used on November 1, 1948, for 
crediting said $57,870.32 on the commercial ledger 
sheet is hereby placed in evidence as defendant’s 
Exhibit JJ as illustrative of the practice followed 
on all such transactions. 


Assigned Accounts Receivable Ledger 


Defendant’s Exhibit HH, hereby placed in evi- 
dence, are copies of ledger pages of the assigned 
accounts receivable ledger of United Produce with 
Merchandise National Bank covering the period 
from October 28 to December 6, 1948. 

The figures entered in the sub-column headed 
‘‘balanee’’ in the column headed ‘‘payment  ac- 
count’’ represent aggregate remittances, as of each 
day shown, received by Merchandise National Bank 
from debtors from the first of the month purportally 
owing United Produce Co. assigned accounts re- 
ceivable. Whenever the word remittances is used 
in this stipulation, it shall mean remittances rep- 
resented by such debtors’ checks endorsed and de- 
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Defendant’s Exhibit NN—(Continued) 
livered by United Produce Company to Merchan- 
dise National Bank, whether such remittances have 
or have not been collected. 

In the sub-column headed ‘‘payments’’ in the 
payment account column are entered the total of 
remittances from debtors delivered to Merchandise 
National Bank by United Produce Co. as of the 
dates shown and as listed on the respective remit- 
tance sheets. For example, such ledger shows that 
as of November 1, 1948, Merchandise National Bank 
received from United Produce Co. remittances in 
the form of checks of debtors payable to United 
Produce and endorsed by it, aggregating $57,870.32. 
And, as subsequently shown, as the daily totals of 
remittances received were entered each day in the 
payments column, the amount entered in the bal- 
ance column was increased by the amount of such 
daily total. 

The figure appearing in the sub-column headed 
‘transfers’? as of November 5, 1948, of $1,325,- 
054.84 was $200,000.00 plus the aggregate of re- 
mittances in the payment account as of that date 
which were entered in the column headed credits 
on the note liability ledger and at the same time 
notes of United Produce Co. held by Merchandise 
National Bank in the same amount were surren- 
dered to United Produce Co. The sum of $1,325,- 
054.84 includes the $1,125,054.84 shown in the col- 
umn headed ‘‘balance’’ as of October 30, 1948, plus 
the amount of a note for $200,000.00 dated Novem- 
ber 5, 1948, whereupon a note by United Produce 
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Co. to Merchandise executed October 5, 1948 was 
retired. The remaining aggregate of $340,366.80 
appearing in the balance sub-column of the pay- 
ment account column as of the close of business on 
November 5, 1948, represents said remittance de- 
livered to the bank during the period from No- 
vember Ist to and including November 5, 1948. 

And so the entries made in the payment account 
as of November 5, 1948, show that on that date the 
note of United Produce Co. to Merchandise Na- 
tional Bank dated October 5th and maturing on 
November 5, 1948, for $200,000.00 was retired and 
that all of the other notes executed by United Prod- 
uce Co. to Merchandise during the month of Oc- 
tober, 1948, were also retired by the transfer and 
application from the payment account of said sum 
of $1,325,054.84 and that said remittances delivered 
to Merchandise National Bank from November 1st 
to and including November 5th aggregated $340,- 
366.80. 

A comparison of the daily totals aggregating said 
figure of $340,366.80 entered in the ‘‘balance’’ sub- 
column of the ‘‘payment account column”’ as of 
November 5, 1948, with the daily totals aggregat- 
ing the figure of $540,366.80 entered in the column 
headed ‘‘assigned accounts’’ in the note liability 
ledger as of such date, shows that the difference 
represents a new note for $200,000 entered in the 
note liability ledger on November 5, 1948; and a 
comparison of the figure as of any particular date 
after November 5, 1948, entered in said ‘‘balance”’ 
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sub-column with the figure entered in the column 
headed ‘‘assigned accounts’’ in the note lability 
ledger, will show the same difference of $200,000.00. 
Nothing on the note lability ledger sheet reveals 
or reflects the unpaid balance of United Produce 
Company’s notes held by plaintiff at any time; but 
in order to ascertain that balance so far as it is 
shown by any ledger sheet, recourse must be had 
to United Produce Company’s ‘‘ Assigned Accounts 
Ledger’’ sheet on plaintiff’s books. 

On the Assigned Accounts Ledger sheet in the 
sub-column headed ‘‘balance,’’ in the column headed 
‘‘Notes payable,’’ appear figures, day by day, show- 
ing the balance of the notes after giving effect on 
the day of remittance to checks to United Prod- 
uce Company endorsed and remitted by United 
Produce Company to plaintiff, whether such remit- 
tances had or had not yet been collected. As pre- 
viously stated, on the same sheet, in the sub-column 
headed ‘‘payments,’’ in the column entitled ‘‘Pay- 
ment Account,’’ appear, each day as such checks 
were remitted by United Produce Company, the 
total face amount thereof, whether or not they were 
yet collected. 

The amounts of the checks constituting plain- 
tiff’s Exhibit 4 for Identification were listed in 
this column on this sheet on the respective day 
they were received by plaintiff from United Prod- 
uce Company, and effect thereto was given at the 
same time in the ‘‘balance’’ sub-column of the 
‘‘Notes Payable’’ column. 
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In the sub-column headed ‘‘Loans Made’’ appear 
the amounts of new notes executed on the dates 
shown. 

The remaining or left hand column on the as- 
signed accounts receivable ledger entitled ‘‘col- 
lateral account’”’ shows the following: the sub-col- 
umn headed ‘‘additions’’ shows the daily totals of 
new assignments on the dates shown of accounts 
receivable; the amounts in the ‘‘withdrawals’”’ sub- 
eolumn show the elimination of accounts receivable 
for which remittances have been received or for 
which drafts have either been paid or recalled. 

Also hereby placed in evidence and marked de- 
fendant’s exhibit LL is the interim assignment of 
November Ist. Said interim assignment is typical 
of the other interim assignments executed by 
United Produce Co. to Merchandise National Bank. 
The total amount of this assignment of $147,742.23 
was entered on November 1, 1948, under the sub- 
column headed ‘‘additions’’ in the collateral ac- 
count column of the assigned accounts receivable 
ledger. Similar practice was followed for other as- 
signments. 

The remittance sheet of November 8, which is 
one of the remittance sheets already in evidence, 
shows remittances on that date and payments on 
account of drafts of $99,639.75. This amount was 
entered on November 8, 1948, under the sub-column 
headed ‘‘withdrawals’’ in said collateral account 
column. The total of $84,787.69 of the checks listed 
on this remittance sheet and delivered to the Mer- 
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chandise National Bank with it as shown thereon 
was entered as of November 8, 1948, on the As- 
signed Accounts Receivable ledger under the sub- 
column ‘‘payments’”’ in the ‘‘payment account’’ col- 
umn and under the sub-column ‘‘payments’’ in the 
‘‘Notes Payable’’ column. 

The $14,852.06 appearing on the remittance sheet 
represents the withdrawal from the assigned ac- 
counts receivable of drafts which had either been 
paid or recalled as shown in the drafts discounted 
ledger. 

Under the arrangement between Merchandise Na- 
tional Bank and United Produce Co. every account 
receivable as it came into existence was to be as- 
signed to Merchandise National Bank. 

Whenever a check, the amount of which had been 
entered in the ‘‘payment account’? sub-column on 
the Assigned Account ledger sheet was returned 
to plaintiff uncollected, or whenever a discounted 
draft the amount of which had been entered on 
the Drafts Discounted Ledger sheet was withdrawn 
by United Produce Company or returned unpaid 
by the drawee, the amount of the check or draft 
was charged back by a debit entry on the commer- 
cial ledger sheet. This was the plaintiff’s practice 
in the case of United Produce Company and other 
customers having loan operations of a similar na- 
tune 

Draft Discount Ledger 


Defendant’s Exhibit MM hereby placed in evi- 
dence, are copies of the draft discount ledger sheets 
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for the period from November 10th to November 
18, 1948, inclusive, of United Produce Company 
on the books of Merchandise National Bank. 

The use of this ledger can be explained by con- 
sidering the first page, the page marked 24DDDD. 
In the third column from the left, under the head- 
ing ‘‘Memorandum-Endorser or Maker”’ appear two 
columns of figures, one a broken column and the 
other an unbroken column. Both columns of figures 
give the numbers of drafts assigned to the drafts 
discounted by Merchandise National Bank for 
United Produce Co. The broken column which 
begins with the figure 1563 gives the numbers of 
the drafts discounted, whereas the unbroken col- 
umn, beginning with the figure 1327, gives the 
numbers of the drafts paid or recalled. The date 
November 10, 1948, in the column headed ‘‘Date’’ 
is the date of the transaction on the same line as 
the date and the date of the transactions below this 
line until there is reached the next date in the same 
column. 

In the column headed ‘‘ Debits’ on this first page 
appear the amounts credited to United Produce 
Co. on account of drafts discounted for it. In the 
column headed ‘‘Credits’’ appear four dates above 
the column of figures. Each of these dates refers 
to the figure immediately to its left in the debits 
column and is the date on which the draft referred 
to in such column was either paid or recalled. 

The column of figures in this ‘‘Credits’’ column 
beginning with the figure $1239.44 are the amounts 
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of the drafts previously discounted which have 
been paid or recalled. 

The other dates appearing on this first sheet in 
the column headed ‘‘Credits’’ indicates the same 
thing as the dates at the top of the column. 

The figure $5933.42 in the column headed ‘ Di- 
rect’? is an entry of a debit which is the total of 
figures on this and the next preceding sheet in the 
eolumn headed ‘‘Debits’’ and below the figure of 
$5933.42 in the column headed ‘‘Direct’’ appears 
the figure $23,442.28. This is a eredit entry which 
is the total of the credits for that day, November 
10, 1948, which credits are in the column headed 
‘“Credits’’ and commence with the figure $1239.44. 

The figure $249,915.66 in the column headed ‘‘*To- 
tal Liabilities’? shows the total amount of dis- 
counted drafts of United Produce Co. outstanding 
and unpaid as of the close of business on November 
9, 1948. 

These entries on the first sheet of this Exhibit 
are typical of the entries on its other sheets. 

The amounts of all drafts discounted by the 
Merchandise National Bank for United Produce 
Co. were credited upon the dates on which the 
drafts were discounted on the commercial ledger 
sheet of United Produce Co. and the amounts were 
prefixed with the letters ‘‘CC”’ to distinguish those 
eredits from deposits made by the company. 

Of the outstanding drafts discounted on the basis 
of which credits were entered in United Produce 
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Co.’s commercial ledger on or before November 15, 
1948, drafts in the amount of $117,779.31 were 
never collected. 
On the defendant’s exhibit MM none of the title 
has any significance except as explained in this 
stipulation. 


[Endorsed]: Filed June 24, 1950. 


